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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


TELEVISION CORPORATION OF 
MICHIGAN, INC. 
Appellant, 
v. 


CASE NO. 16,253 


) 

) 

) 
FEDERAL COMMUNICATIONS ) 
COMMISSION, ) 
Appellee, ) 

) 

WOOD BROADCASTING, INC. , ) 
) 

) 


Intervenor. 


PREHEARING STIPULATION 


The parties in the above-captioned case, by their counsel, have 
entered into a prehearing stipulation as follows: ! 


I 


The parties agree that the following issues are presented, it also 
being agreed that the parties do not concede the correctness of any 
factual or legal premises which may be implicit in the formulation of 


the issues: 


ISSUES AGREED UPON 

1. Did the Commission correctly apply Sections 1 and 307 (b) of 
the Communications Act of 1934, as amended? : 

2. Did the Commission deprive Appellant of a fair oral argument 
and a fair hearing in overruling objections made at the oral argument 
by counsel for Appellant to the argument by counsel for Intervenor 
concerning antenna orientation problems referred to in the application 
put not offered or received at the evidentiary hearing? : 
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3. Did the Commission deprive Appellant of a fair oral argu- 
ment and a fair hearing and violate the Commission's rules in permit- 
ting counsel for the Broadcast Bureau to argue matters not saved by 
exceptions? 

4. Did the Commission err in taking into account the alleged 
desirability of not foreclosing moves found necessary by a station to 
meet changing situations, including technical advancements, and to 
assure broad reception of its signals? 

5. Was the Commission in error in its treatment of the Appel- 
lant-Protestant's allegation, and the evidence of record, that Intervenor 
made misleading or grossly careless statements in its application con- 
cerning the availability of other services to the area presently served 
by WOOD-TV? 

ADDITIONAL ISSUE BELIEVED BY APPELLANT 
TO BE PRESENTED BY THE APPEAL 

6. Was the Commission arbitrary, capricious and inconsistent 
in taking into account the populations outside Grand Rapids which would 
gain city grade service as a result of the move and in refusing to take 
into account the populations outside Grand Rapids (such as those in 


Muskegon and in the Muskegon urbanized area) which would lose city 


grade service as a result of the move? 


0 
The parties reserve the right to argue that one or more of the 
above-stated issues is not properly before the Court. 


In 
The dates for filing briefs and the joint appendix have already been 
established by the order of the Court, dated March 23, 1961, as follows: 

Appellant's brief shall be filed by April 25, 1961; 
Appellee's and intervenor's briefs shall be filed by 

May 24, 1961; 
Appellant's reply brief and the joint appendix shall be 

filed by June 3, 1961. 
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Respectfully submitted, 


/s/ “eo Resnick 
Attorney for Appellant, 
Television Corporation of ce Inc. 


/s/ Daniel R. Ohlbaum 
Attorney for Appellee, | 
Federal Communications Commission 


/s/ Harold D. Cohen 
Attorney for Intervenor, | 
WOOD Broadcasting, Inc. | 


Dated: April 11, 1961 
eS 


[Filed April 13, 1961] 
Before: Bazelon, Circuit Judge, in Chambers. 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated April 11, 1961, pursuant to Rule 38 (k) 
of the General Rules of this Court, and the stipulation having been 
considered, the stipulation is hereby approved, and it is i 


ORDERED that the stipulation dated April 11, 1961, shall control 
further proceedings in this case, and that the stipulation and this order 
shall be printed in the joint appendix. 


Dated: April 13, 1961 


4 
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[Excerpts from Application of Television Corporation of 


Michigan, Inc., with engineering and Exhibits, Received 
July 22, 1959] 


FCC 301 

WOOD Broadcasting, Inc. 

WOOD-TV took over its Channel 8 transmitting facilities originally from 
WLAV-TV (Channel 7) which was on the air June, 1949, at a transmitter 
location south of Grand Rapids on 92nd Street. Then, due to an FCC 
order, changeover from Channel 7 to Channel 8. At the 92nd Street 
location the height of the television tower was 500 feet above average 
terrain. The location was 12 miles from the center of Grand Rapids. 


The frequency on Channel 7 was 174-180 megacycles and used an ef- 
fective radiated power of video, 28,500 watts, audio, 14,500 watts. 
WOOD-TV started its operations on Channel 7, October 19, 1951. 
WOOD-TV moved to the northeast location due to the fact that we were 
not permitted to ‘remain at the 92nd Street above 500 foot tower height 


and the move to the northeast location was made on December 8, 1953, 
Five Mile Road and Pettis Road, N. E. WOOD-TV moved to this 
northeast location because no other transmitter site was available 
permitting the 1,000 foot tower. 


The other television station, WKZO, Kalamazoo, transmitter was 
started July, 1950 - Channel 3 - with the antenna height, 952 feet above 
ground. Channel 3 is on authorized effective radiated power - visual, 
100 kw, audio, 50.1 kw. 


Since the time we have moved to the northeast location we have received 
many viewer complaints regarding ghosts and overloading of sets. The 
relocation of the WOOD-TV antenna south and slightly east of Grand 
Rapids is intended to increase the total number of TV homes served by 
approximately 20 percent. Using Nielsen NCI data and our own 
estimates of coverage from the proposed new site circulation would 
increase from 416,500 to 508, 750. 


5 
An antenna relocation will have the additional practical benefit of 
improving reception in the Grand Rapids metropolitan area. ! Due to 
the fact that viewers orient their antennas to receive satistactory 
signal from the weaker channel 3 (Kalamazoo) they frequently ; suffer 
from ghosts and set overloading on WOOD-TV's Channel 8. | 


A relocation of the antenna will not deny television service >. any 


Western Michigan area. Since WOOD-TV began telecasting from its 
present location (utilizing maximum facilities), two stations north of 
WOOD-TV have initiated service. These are WWTV, Cadillac, 
Michigan, Channel 13 and WBPN, Channel 7, Traverse City. | The 
strength of these two stations south of their locations is sufficiently 
strong to enable viewers in the area between Traverse City to the 
north and Grand Rapids to the south to receive several satisfactory 
signals. 


FCC 59-1180 
B (Corrected) 
80346 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Hyde and Craven absent. 

1. The Commission has before it for consideration (1) a "Protest 
and Petition for Reconsideration" filed on October 28, 1959, pursuant 
to Sections 309(c) and 405 of the Communications Act of 1934, as 
amended, by Television Corporation of Michigan, Inc., (protestant), 
permittee of Television Broadcast Station WILX-TV, Channel 10, 
Onondaga, Michigan, directed against the Commission's action of Sep- 
tember 22, 1959, granting without hearing the above-captioned appli- 
cation; (2) an "Opposition to Protest and Petition for Reconsideration" 
filed on November 9, 1959, by WOOD Broadcasting, Inc., licensee of 
Television Broadcast Station WOOD-TV, Channel 8, Grand Rapids, 
Michigan (WOOD-TV); and (3) a "Reply by Television Corporation of 
Michigan, Inc., to Opposition to Protest and Petition for Reconsidera- 
tion"filed on November 16, 1959, by the protestant. 

2. On July 22, 1959, WOOD-TV filed an application (BPCT-2673) 
to change its transmitter location from its present site 10 miles northeast 
of Grand Rapids to a site 19 miles southeast of Grand Rapids, make 
changes in its antenna system and other equipment, and increase antenna 


height above average terrain by two feet. The new site is approximately 


25 miles directly south of the present site and will improve WOOD-TV's 


signal to the south in the direction of Kalamazoo and Battle Creek and 
decrease it to the north of the present WOOD-TV transmitter site. 
3. The protestant claims standing by virtue of Sections 309(c) 
and 405 of the Communications Act of 1934, as amended, as the licensee 
of Television Broadcast Station WILX-TV, Channel 10, Onondaga, 
Michigan. Protestant justifies its claim to standing by alleging that, as 
a result of the proposed move, the overlap of the service areas of WILX-TV 
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7 
and WOOD-TV will be substantially increased, and that this will result 
in increased competition for audiences and revenues, to the economic 
detriment of WILX-TV. 


[132] 

4, In support of its protest and petition for reconsideration, the 
protestant makes a number of allegations as to why it believes the Com- 
mission erred in granting the above-captioned application and) why it 
believes a grant of the subject application is not in the public interest. 
Therefore, the protestant requests that the Commission reconsider and 
set aside the protested grant and designate it for hearing, or,| in the alter- 
native, grant the protest, designate the application for guidentiany, hearing 
on seven proposed issues, placing the burden of proceeding with the 
introduction of evidence and the burden of proof on the applicant, name 
protestant as a party, and postpone the effective date of the grant to the 
effective date of the Commission's decision after hearing. Protestant 
alleges that the proposed move will create a "white area” of 5. 3 square 

miles in which 604 persons will lose their existing Grade B service from 
WOOD-TV, leaving them with no service; WOOD-TV's move will not 
provide a first service to any existing white area; a "gray" area will 
be created in which an area of 1506 square miles, containing 43,172 
persons, will lose one of two existing services, depriving an area of 
371 square miles of Grade A service and depriving an area of 1135 
square miles of Grade B service; the area which will gain a compensating 
Grade B service from the proposed move already receives multiple 
Grade B services, with the exception of an area of 114 square miles, 
containing 7,310 persons, and this area already receives one! Grade A 
service; and that the proposed move would degrade WOOD-TV's service 
to the Muskegon area, reducing its present city grade or near city grade 
signal to a Grade B signal. Protestant also claims that the subject ap- 


plication contains misleading statements concerning the extent to which 
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Television Station WWTV, Channel 7, Cadillac, Michigan, and Television 
Station WPBN-TV, Channel 7, Traverse City, Michigan, will continue to 
provide service to the area to be vacated by WOOD-TV. Finally, pro- 
testant states that WOOD-TV's only stated justification for the proposed 
move is to improve reception in the Grand Rapids metropolitan area, 
but that it is not at all certain that the proposed move will have this 
effect. 

5. WOOD-TV's opposition challenges protestant'’s standing pri- 
marily on the basis that its allegations of economic injury are based on 
the improvement of a competitive signal, rather than the establishment 
of a new competitive signal. WOOD-TV admits protestant’s allegation 
that a "white’ area and a "gray" area will be created, but argues that 
these losses are de minimis, that the quality of service to Grand Rapids 


will be improved and that a grant of the subject application will allow 


WOOD-TV to serve 115, 000 persons more than it serves from its 

present site. As to the loss of signal strength in the Muskegon area, 
WOOD-TV admits that the signal to Muskegon will be weaker, but 

argues that Muskegon will still receive an adequate signal. Finally, 
WOOD-TV states that its application properly stated the facts which 
protestant alleges are misleading. WOOD-TV argues that the Commission 
should either dismiss protestant’s petition for lack of standing, pursuant 
to Section 1.193(a)(1) and (2) of the Commission's Rules, or designate 

it for oral argument only, on the basis that even if the facts alleged by 
protestant were proved and all relevant questions of substance resolved 


in favor or protestant, no grounds would exist for setting aside the grant. 


[133] 

6. Protestant’s reply restates the basis of its claim to standing, 
challenges the propriety of WOOD-TV's claim that the white area created 
is de minimis, asserts that WOOD-TV has the burden of proving that the 
loss of service which will be created is offset by the improvement of its 
service elsewhere, and generally repeats the allegations contained in 
its protest. 
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7. In view of the fact that the protestant is the permittee of Tele- 
vision Station WILX-TV in Onondaga, Michigan, and has alleged facts 
indicating that as a result of the grant of the above- captioned application 
it will be economically injured by the increased competition, because of 
loss of advertising revenues resulting from the competition of WOOD-TV, 
we find the protestant to be a "party in interest" within the meaning of 
Section 309(c) of the Communications Act of 1934, as amended, and a 
"person aggrieved or whose interests are adversely affected”. within the 
meaning of Section 405 of said Act. Federal Communications, ‘Commis- 
sion v. Sanders Brothers Radio Station, 309 U.S. 470. 
8. The issues specified by protestant are as follows: 
(1) To determine the areas and populations which 
would lose principal city service, Grade A and 
Grade B service from WOOD-TV, and the other services 


available to these areas and populations. 
"(2) To determine the areas and populations which 


would gain principal city service, Grade Aand 
Grade B service from WOOD-TV, and the other sger- 
vices available to these areas and populations. 


(3) To determine whether the operation of WOOD-TV at 
its proposed site would provide a more fair, equit- 
able and efficient distribution of television service 
than the operation of WOOD-TV at its present site. 


"(4) To determine whether a grant of the application 
would be consistent with the provisions of Section 
3.607 of the Commission's Rules and the principles 
in the Commission's Sixth Report and Order. : 


"(5) To determine whether the grant would impair 
the ability of WILX-TV to compete effectively with 
WOOD-TV. 
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[134] 
'(6) To determine whether WOOD Broadcasting, Inc. 
or its representatives made misleading or grossly 
careless statements in its application concerning 
television service to Western Michigan, and whether 
such statements reflect upon the character qualifica- 
tions of the applicant and particularly upon its re- 
liability. 
"(7) To determine, on the basis of the record made 
in connection with the foregoing issues, whether a 
grant of the above-entitled application would serve 
the public interest, convenience and necessity.” 


9. Issues 1 and 2 above call for factual determinations, and we 


believe that adequate allegations of fact have been made in support of 
such issues. Proposed issue 3 calls for a conclusion based on facts 
adduced under the first two issues. Therefore, it will also be included 
in the hearing. 

10. Protestant’s proposed issue 4 raises the question of whether 
a grant of the subject application is consistent with the provisions of 
Section 3.607 of the Rules and the principles in the Commission's Sixth 
Report and Order. We do not believe that protestant's factual allega- 
tions justify this requested issue insofar as it relates to Section 3.607. 
Channel 8 is assigned to Grand Rapids, Michigan, and protestant has not 
alleged facts indicating that WOOD-TV would not provide acceptable ser- 
vice to Grand Rapids from the proposed site or that the WOOD-TV pro- 
posal is an attempt to change the channel assignment without rule making. 
Inasmuch as protestant has alleged facts in support of its claim that the 
proposed transmitter move would violate one of the priorities set forth 
in the Commission's Sixth Report and Order, i.e., the provision of a 
choice of services to as many persons as possible, we are including the 
remainder of proposed issue 4 in the hearing. This issue as revised 
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also calls for a conclusion based on facts adduced under the first two 


issues. 

11. Proposed issue 5 raises the question of alleged economic in- 
jury to the protestant as a bar to the protested grant. Protestant states 
only that the increased competition would "adversely affect the interests 
of WILX-TV and Television Corporation of Michigan, Inc." (petition, 
page 5) and that it would cause a loss which "would be very substantial 
to WILX-TV, and would injure WILX-TV and Television Corporation of 
Michigan, Inc." (petition, page 6A). We believe it is settled that an 
allegation of economic injury to an existing station, absent any allega- 
tion that the public interest will be adversely affected, is insufficient to 
raise the issue requested. Federal Communications Commission v. 
Sanders Brothers Radio Station. 309 U.S. 470.; Carroll Broadcasting 
Company v. Federal Communications Commission, 17 R. R. 2066, 258 
F. 24 440. Accordingly, we are not including an issue concerning 
economic injury to the protestant. : 


[135] 

12. The protestant's proposed issue 6 raises the issue of the 
"character qualifications" of the applicant as a bar to a grant of the 
protested application, and is based on the following statement contained 
in the application: 

"A relocation of the antenna will not deny television 
service to any Western Michigan area. Since WOOD-TV 
began telecasting from its present location (utilizing 
maximum facilities), two stations north of WOOD-TV 
have initiated service. These are WWTV, Cadillac, 
Michigan, Channel 13 and WPBN, Channel 7, Traverse 
City. The strength of these two stations south of 

their locations is sufficiently strong to enable viewers 
in the area between Traverse City to the north and 
Grand Rapids to the south to receive several satis- 
factory signals." 


[135] 
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Protestant argues that the creation of the white and gray areas referred 
to above proves that this statement is incorrect, and that, consequently, 
the statement is either so grossly careless or misleading that it raises 
a question of character qualifications against the applicant. We do not 
believe that the conclusions drawn by protestant are warranted by the 
factual allegations; however, since the issue is supported by facts al- 
leged with particularity it will be included in the hearing. 

13. Except as discussed above, we find that the protestant has 
specified with particularity, within the meaning of Section 309(c) of the 
Communications Act of 1934, as amended, the facts upon which it 


relies and which it contends show that the grant by the Commission was 


improperly made or otherwise would not be in the public interest. 


Accordingly, the above-captioned application will be designated for an 
evidentiary hearing on the remaining issues. However, we are not 
adopting any of said issues, and the burden of proof thereon, both in 
proving the facts alleged and in demonstrating their materiality and 
relevancy, will be on the protestant. 

14. There remains for our consideration the question whether 
the proposed grant should remain in effect. Section 309(c) of the Com- 
munications Act of 1934, as amended, provides that pending hearing and 
decision, the effective date of the Commission's action shall be post- 
poned, 

 .. unless the authorization involved is necessary to 
the maintenance or conduct of an existing service, or 
unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest 
requires that the grant remain in effect, in which 
event the Commission shall authorize the applicant 

to utilize the facilities or authorization in question 


pending the Commission's decision after hearing." 


[136] 
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It is clear that it is the intent of this portion of the Act that a protested 
grant be stayed unless there is an exceptional situation which concerns 
the public interest. It is apparent that the authorization involved is not 
essential to the conduct of an existing service. Further, the applicant 
has failed to show public interest considerations which require that 
the grant remain in effect. Consequently, the effective date of the Com- 
mission's action here in question will be postponed pending a final de- 
cision in the hearing hereinafter ordered. 

15. In view of the foregoing, IT IS ORDERED, That, effective 
immediately, the effective date of the grant of the above-captioned ap- 
plication IS POSTPONED pending a final determination by the Commission 
in the evidentiary hearing described below; that the protest and petition 
for reconsideration filed herein are granted to the extent provided for 
below and are denied in all other respects; and that pursuant : to Section 
309(c) of the Communications Act of 1934, as amended, the above-cap- 
tioned application IS DESIGNATED FOR EVIDENTIARY HEARING on the 
following issues: 

1. To determine the areas and populations which 

would lose principal city service, Grade A and — 
Grade B service from WOOD-TV, and the other | 
services available to these areas and populations. 


To determine the areas and populations which 
would gain principal city service, Grade A and 
Grade B service from WOOD-TV, and the other 
services available to these areas and populations. 


To determine whether the operation of WOOD-TV 
at its proposed site. would provide a more fair, : 
equitable and efficient distribution of television | 
service than the operation of WOOD-TV at its 
present site. 


To determine whether a grant of the application | 


14 
would be consistent with the principles in the 
Commission's Sixth Report and Order. 


To determine whether WOOD Broadcasting, Inc. or 
its representatives made misleading or grossly 
careless statements in its application concerning 
television service to Western Michigan, and 
whether such statements reflect upon the character 
qualifications of the applicant and particularly 

upon its reliability. 


[137] 
To determine, on the basis of the record made 


in connection with the foregoing issues, whether 
a grant of the above-entitled application would 
serve the public interest, convenience and necessity. 


IT IS FURTHER ORDERED, That the burden of proceeding with 
the introduction of evidence and the burden of proof as to each of the 
foregoing issues shall be on the protestant. 

IT IS FURTHER ORDERED, That the protestant is hereby made a 
party to the above-captioned proceedings and that; 

(a) The hearing on the above issues shall commence at a time 

and place and before an Examiner to be specified in a 
subsequent order; 

(b) The parties to the proceedings herein shall have fifteen 

(15) days after the issuance of the Examiner's decision 

to file exceptions thereto and (7) days thereafter to 

file replies to any such exceptions; and 

(c) The appearance by the parties intending to participate in 
the above hearing shall be filed not later than Dec. 28, 1959. 
FEDERAL COMMUNICATIONS COMMISSION 

Adopted: November 25, 1959 Mary Jane Morris, Secretary 
Released: December 8, 1959 
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EXHIBIT 9 


EXTRACT FROM APPLICATION 
OF WOOD BROADCASTING, INC. (BPCT — 2673) 
FILED JULY 22, 1959 WITH THE 
FEDERAL COMMUNICATIONS COMMISSION 


"A relocation of the antenna will not deny television service 
to any Western Michigan area. Since WOOD-TV began telecasting 
from its present location (utilizing maximum facilities), two stations 
north of WOOD-TV have initiated service. These are WWTV, Cadillac, 
Michigan, Channel 13 and WPBN, Channel 7, Traverse City. The 
strength of these two stations south of their locations is sufficiently 
strong to enable viewers in the area between Traverse City to the 
north and Grand Rapids to the south to receive several satisfactory 


signals." 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 
In re Application of 


) 
WOOD BROADCASTING, INC. (WOOD-TV) DOCKET NO. 13274 
Grand Rapids, Michigan ) File No. BPCT-2673 
) { 
) 


For Construction Permit to Change 
Existing Facilities 
Appearances 


Mr. Leo Resnick on behalf of the protestant Television Corpo ra- 
tion of Michigan, Inc.; Mr. Thomas N. Dowd and Mr. Harrison Aye 
Slaughter on behalf of the applicant WOOD Broadcasting, Inc. (WOOD-TV); 
and Mr. Robert J. Rawson and Mr. Joseph D. Greene on behalf of the 
Chief of the Broadcast Bureau, Federal Communications Commission. 

INITIAL DECISION OF HEARING EXAMINER 
J. D. BOND 


Preliminary Statement 


1. On September 28, 1959, public notice was given by the Com- 
mission that a grant without hearing had been made of the application by 
WOOD Broadcasting, Inc. of Grand Rapids, Michigan (hereinafter 
sometimes referred to as applicant or WOOD-TV) for a construction 
permit to locate its WOOD-TV transmission facilities at a new site and 
to make incidental changes in the antenna system and other equipment. 
On October 28, 1959, Television Corporation of Michigan, Inc. (herein- 
after sometimes referred to as protestant or WILX-TV), permittee of 
Station WILX-TV at Onondaga, Michigan, filed a Protest and Petition for 
Reconsideration of the grant, pursuant to Sections 309(c) and 405 of the 
Communications Act. On November 9, 1959, an opposition was filed 
by WOOD-TV. A reply was filed on November 16, 1959 by WILX-TV. 
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2. By Memorandum Opinion and Order adopted November 25 and 
released December 3, 1959, the Commission found WILX-TV to be a 
"party in interest" within the meaning of Section 309(c) and a "person 


aggrieved or whose interests are adversely affected" within the meaning 
of Section 405. The Protest and Petition for Reconsideration was granted 
in certain respects and denied in others, and the grant of the WOOD-TV 
application was postponed pending a final determination in an evidentiary 
hearing of these issues: 
1. To determine the areas and populations which would 

lose principal city service, Grade A and Grade B 

service from WOOD-TV, and the other services 

available to these areas and populations. 


[339] 
To determine the areas and populations which would 
gain principal city service, Grade A and Grade B 
service from WOOD-TV, and the other services 
available to these areas and populations. 
To determine whether the operation of WOOD-TV 
at its proposed site would provide a more fair, 
equitable and efficient distribution of television 
service than the operation of WOOD-TV at its 
present site. 
To determine whether a grant of the application 
would be consistent with the principles in the 
Commission's Sixth Report and Order. 
To determine whether WOOD Broadcasting, Inc. or 
its representatives made misleading or grossly 
careless statements in its application concerning 
television service to Western Michigan, and 
whether such statements reflect upon the character 
qualifications of the applicant and particularly 
upon its reliability. 


19 
To determine, on the basis of the record made in 
connection with the foregoing issues, whether a | 
grant of the above-entitled application would 
serve the public interest, convenience and 


necessity. 


All of the issues were among those requested by WILX-TV; applicant 


did not request any issues and the Commission did not specify any on 
its own initiative. WILX-TV was made a party to the proceeding and 
the burden of proceeding with the introduction of evidence and the burden 
of proof on each of the issues was placed on WILX-TV. : 
3. The Commission's Memorandum Opinion and Order which des- 
ignated this matter for hearing is not conveniently citable, and it is 
accordingly appropriate to allude here to some statements therein made. 
To some extent the Commission both modified and denied certain issues 
requested by WILX-TV. The Commission declined the WILX-TV request 
that Issue 4 embrace a question of consistency with Section 3. 607 of the 
Commission's Rules which pertains to the availability of channels for 
television stations; the Commission's opinion stated, "Channel 8 is 
assigned to Grand Rapids, Michigan, and protestant has not alleged 
facts indicating that WOOD-TV would not provide acceptable service to 
Grand Rapids from the proposed site or that the WOOD-TV proposal is 
an attempt to change the channel assignment without rule making." In 
explanation of Issue 4 above the Commission noted, ‘Inasmuch as 
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protestant has alleged facts in support of its claim that the proposed 
transmitter move would violate one of the priorities set forth in the 
Commission's Sixth Report and Order, i.e., the provision of a choice 
of services to as many persons as possible, we are including the re- 
mainder of proposed issue 4 in the hearing. This issue as revised also 
calls for a conclusion based on facts adduced under the first! two issues." 

4. A proposed but rejected issue was to determine whether the 
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grant would impair the ability of WILX-TV to compete effectively with 
WOOD-TV. The Commission's holding was thus stated, "We believe it 
is settled that an allegation of economic injury to an existing station, 
absent any allegation that the public interest will be adversely affected, 


is insufficient to raise the issue requested." The fifth issue above set 


out was included with an expressed reluctance; the alleged supporting 
facts are included in the findings hereinafter made and the Commission's 
observation in connection therewith was, "We do not believe that the 
conclusions drawn by protestant are warranted by the factual allegations; 
however, since the issue is supported by facts alleged with particularity 
it will be included in the hearing." Finally, the Commission emphasized 
the nature of the burden cast upon WILX-TV with this statement, "How- 
ever, we are not adopting any of said issues, and the burden of proof 
thereon, both in proving the facts alleged and in demonstrating their 
materiality and relevancy, will be on the protestant." 

5. A prehearing conference was not requested by any counsel and 
none was held. The hearing was commenced on the originally scheduled 
date of January 11, 1960, and the record was closed on February 17, 
1960. Corrections to the record, some in response to pleadings filed 
by the parties and others on the Hearing Examiner's initiative, were 
made by order released March 9, 1960. The filing of proposed findings 
and replies was permitted but not directed; within the allowed time, 
which was extended to April 25, 1960, initial pleadings were filed by 
all parties and reply pleadings were submitted by all except Bureau. 

The proposals and arguments advanced by the parties have been fully 
considered in evaluating the record to derive the findings of fact and 
conclusions which follow. 

6. The pleadings for WOOD-TV urge a grant of its application, 
those for WILX-TV contend that a denial is proper, and Bureau proposes 
a conclusion favoring a grant. The basic and significant facts of record 
are not in substantial dispute; this preliminary characterization is now 
stated despite the record showing that many tedious hearing hours were 
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expended in examining in minute detail the engineering theories and 
techniques which were employed to derive the dimensions of an area 


(of between 3 and 11 square miles) which would lie outside any television 


station's Grade B contour if a grant is 
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here made. The findings hereinafter set out are derived entirely from 
the record and in large part from the Bureau pleading, but with such 
deletions and modifications and supplementations as are deemed essential 
to a full presentation of all record facts of possible decisional signifi- 
cance; that no decisional significance is attached to many of) the facts 
hereinafter found is explained in the conclusions. 
Findings of Fact 
A. Engineering. 

7. For more than six years Station WOOD-TV has been operated 
on Channel 8 from a transmitter site located about 10 miles northeast 
from the center of Grand Rapids, Michigan; it has an effective radiated 
power of 316 kilowatts (25 dbk) and an antenna height above average 
terrain of 1,000 feet. The construction permit applied for would 
authorize it to continue operating on Channel 8 at Grand Rapids from a 
new site located about 20 miles south-southeast from the center of Grand 
Rapids with an effective radiated power of 316 kilowatts (25 dbk) and an 
antenna height above average terrain of 1,002 feet. The proposed site 
would be located about 24 miles south from the present site. 

8. WOOD-TV is the only television station licensed to operate in. 
the city of Grand Rapids which has a population of 176, 515 persons._/ 
The Grand Rapids urbanized area has a population of 226, 817 persons. 
Grand Rapids is located in Kent County; in the adjoining county of 
Muskegon are located Muskegon and the Muskegon urbanized area with 
populations of 48, 429 and 85, 245, respectively. Muskegon is located 
33 miles northwest of Grand Rapids, has no VHF television station 
allocation and no television station in operation. 
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9. The pertinent field intensity contours of the present and pro- 
posed WOOD-TV operations are virtually circular in shape. The dis- 
tance from the transmitter site, present or proposed, to each contour 
mentioned in the issues is approximately as follows: Principal City 
Grade, 39 miles; Grade A, 46 miles; and Grade B, 63 miles. Re- 
locating the transmitter site as proposed would move each field intensity 
contour approximately 24 miles to the south of its present location. 

10. Both the present and proposed operation of WOOD-TV include 
all of the city of Grand Rapids within the principal city grade 


1/ Unless stated otherwise, all population figures contained in these 
findings are based on 1950 U.S. Census data. 
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signal (77 dbu) contour. 2/ Should the station move be authorized, 
155, 147 persons in 1, 836 square miles would no longer be included within 
the principal city grade field intensity contour of WOOD-TV; 272, 643 
persons in 1,868 square miles would be newly included in that contour. 
Portions of the populations and areas which would gain or lose a princi- 
pal city grade signal from WOOD-TV operating as proposed lie within 
no other principal city grade signal contour and one other principal city 
grade contour as indicated: 


Population Area (sq. mi.) 


Loss: Within no other principal 
city grade contour 149,171 1,513 


Within one other principal 
city grade contour 4,727 198 


Gain: Within no other principal 
city grade contour 6, 537 159 


Within one other principal 
city grade contour 154, 899 1,004 


11. The following is a tabulation of the gain and loss areas and 
populations between the WOOD-TV present and proposed Grade A con- 
fours: 
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Population Area (sq. mi.) 
Total Grade A loss 155, 919 2,170 ; 
Total Grade A gain 285, 294 2,162 


Loss - outside any Grade A 
contour 114, 456 563 


Loss - inside one Grade A 
contour 36, 595 1, 274 


Gain - outside any Grade A 
contour 6, 881 16.9 


Gain - inside one Grade A 
contour 142,973 1,071 


2/ Section 3.685 of the Commission's Rules in pertinent part pro- 
vides: 


"§3.685 Transmitter, location and antenna system. 


(a) The transmitter location shall be chosen so that, on 
the basis of the effective radiated power and antenna height above 
average terrain employed, the following minimum field intensity 
in decibels above one microvolt per meter (dbu) will be provided 
over the entire principal community to be served: 


Channels 2-6 Channels 7-13 Channels 14-83 
74 dbu 77 dbu 80 dbu" 


[343] _ 
The change in the WOOD-TV transmitter site, as to the Grade A contour, 
would result in a net gain of 129, 375 persons; a net population loss of 
107, 575 persons in the areas which are outside any other Grade A 
contour; and a net population gain of 106, 378 persons in the areas which 
are inside one other Grade A contour. | 

12. WOOD-TV, as presently operating, provides a city grade 
service (77 dbu) to 66% of the population of Muskegon and to 73. 8% of 
the population of the Muskegon urbanized area; it provides all of Muskegon 
and its urbanized area with a Grade A service. From its proposed site, 
WOOD-TV would provide Muskegon and its urbanized area with only a 


Grade B service. In the absence of interference, 3/ Muskegon would 
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also receive a Grade B service from Station WKZO-TV at Kalamazoo 
which city is about 75 miles to the southwest of Muskegon. However, 
because of the interference to WKZO-TV, Muskegon's only service is 
from WOOD-TV and that service, which is presently city grade to most 
of the city and its urbanized area and Grade A to all of the city and 
urbanized area, would be reduced to Grade B from the proposed site. If 
WOOD-TV moves to its proposed site, Muskegon will be the only urban- 
ized area in Michigan not receiving any city grade television service 
and the only urbanized area in Michigan not receiving a Grade A service. 

13. Kalamazoo and its urbanized area (population 83, 332) con- 
stitute 58.3% of the population in the gain area inside one Grade A con- 
tour, while the loss area inside one Grade A contour is more or less 
uniformly distributed consisting of a population of 36, 595 persons. 
There are 803,751 persons within the proposed Grade A contour of 
WOOD-TV and of this total 131,998 persons, representing 16. 4% of the 
total population, are within Battle Creek, Kalamazoo, and Kalamazoo's 


urbanized area. These 131,998 persons also represent 46.3% of the 
gained Grade A population. : 

14. The following is a tabulation of the gain and loss areas and 
populations between the WOOD-TV present and proposed Grade B con- 
tours as shown by WOOD-TV and WILX-TV and an indication as to the 
extent to which such areas lie within the Grade B contour of other tele- 
vision stations: 


3/ The controversial question of interference considerations is here- 
inafter discussed in paragraph 16. 
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By WOOD-TV By WILX-TV 
Population Area_ Population Area 
Total loss 98, 415 2, 488 99,864 2,835 
Total gain 209, 315 2, 527 212, 224 2, 780 
Net gain 110, 900 39 112, 360 (55)(loss) 


[344] 


25 
By WOOD-TV By WILX-TV 
Population Area Population Area 


Loss - outside any other 
Grade B contour 1384/  3.360/ as4*/ 10.492/ 


Loss - inside one other 
Grade B contour 41,871 1, 489 43,172 1,518 


Loss - inside two other 
Grade B contours 1,962 103 (no breakdown) 


Loss - inside three other 
Grade B contours 6, 396 232 (no breakdown) 


Loss - inside four or more 
other Grade B 
contours 47, 886 (no breakdown) 


Gain - outside any other 
Grade B contour None None i None 


Gain - inside one other 
Grade B contour 2, 590 54 4,142 78 


Gain - inside two other 
Grade B contours 25, 795 353 (no breakdown) 


Gain - inside three other 
Grade B contours 55, 486 967 (no breakdown) 


Gain - inside four or more 
other Grade B 
contours 125,444 1,153 (no breakdown) 


Based on a house-to-house count of population made in the 10.49 
square mile area by Donald L. Wright, chief engineer of WILX-TV 
on January 4, 5, and6, 1960. The same data indicate that in the 
same line the figure of 138 should be 300, that is, the actual 
population in the 3.36 square mile area, and this revised figure 

is included in the total population loss. 


The difference in area figures of 3.36 and 10.49 square miles 
stems from a disagreem ent between the engineers for WOOD-TV 
and WILX-TV as to the location of the Grade B contours of 
WOOD-TV and WWTV at Cadillac, Michigan. A vast number of 
pages of testimony about this area of disagreement left the record 
so unclear that a reconciliation of the conflicts is not attainable. 
The showing made for WILX-TV is believed to be more accept- 
able; it was presented by an engineering witness of unquestioned 
expert competence and experience, whereas the witness for 
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WOOD-TV was an engineer making his first appearance as a 
proffered expert witness in Commission proceedings whose in- 
itially offered technical evidence was rejected in part, and in other 
parts withdrawn and not offered, because of a fundamental mistake 
in his selection of (continued on next page) 
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15. As can be seen from the comparable data in the preceding 
paragraph, the respective showings are in reasonable agreement for a 
study of this type. While it might be urged that there is some sig- 
nificant difference in the loss area and population which would lie out- 
side the Grade B contour of any other station as portrayed by the re- 
spective engineers for WOOD-TV and WILX-TV, the nature of the method 
of prediction employed is such that the question of whether the area 
concerned is on the order of 3.36 square miles or 10.49 square miles 
is not of such decisional significance as to warrant more discussion 
than has been accorded to it in footnote 5 above. Section 3. 683(a) of 
the Commission's Rules notes, among other things, that the specified 
Grade A and Grade B field intensity contours "indicate the approximate 
extent of coverage over average terrain in the absence of interference 
from other television stations." 

16. Protestant also submitted data concerning claimed inter- 
ference within the Grade B field strength contours of several stations. 


The interference considerations were based upon the co-channel and 
adjacent channel ratios of desired to undesired signal contained in the 


1951 Third Notice in the Commission's television allocation proceedings. 
The curves used were the F (50,10) curves attached as Figures 1 and 2 
in Appendix B to the Commission's Sixth Report and Order released 
April 14, 1952, 1 RR (Part Three) 91:1016-1017. This method of cal- 
culating interference was prescribed for the use of television station 
licensees and permittees in preparing contours and other data to be 
submitted to the Commission for use by the United States Senate Com- 
mittee on Interstate and Foreign Commerce, as shown by a Commission 
letter of December 15, 1954. It was testified by the WILX-TV expert 
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that the method of computing interference which he used provides a 
reasonable basis for depicting interference. No evidence was offered 
by any of the other parties that the interference did not exist or did not 
exist to the extent so indicated. Extensively argued objections to this 
evidence were overruled, but the probative value thereof is now to be 
assessed. The objections to the evidence concerning interference were 
that the method employed was not incorporated in the Commission's 
Rules and Regulations; that the curves cannot be relied upon either for 
the computation of service or interference in connection with an individual 
station operation; and that proposed rule making in Docket 13340 proposes 
different desired to undesired ratios from those referred | p 


5/ (continued from preceding page) 
the application proposal to be evaluated; moreover, this witness 
was at times unsure of the accuracy of his responses to some 
questions that were asked. This comment does not impugn the 
veracity or integrity of the witness, but is intended to explain 
generally why the preferred findings herein rest on the protestant's 
evidence in those areas where conflict exists between the opinions 
expressed by the two professional engineering witnesses. 
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to in the Sixth Report and Order. It is true that the Commission's Rules 
and Regulations set forth no method for computing interference; like- 
wise, the Commission has emphasized that signal intensity contours 
reflect only a probability that specified grades of service may be avail- 
able therein. The probability of interference within those contours is 
adequately demonstrable to warrant consideration of the evidence herein 
received.© The Notice of Proposed Rule-making looks toward pos- 
sible revisions which might in the future, but do not now, destroy the 
probative value of the evidence here considered. See Texas Goldcoast 
Television, Inc. (KPAC-TV), 19 RR 1195 (April 4, 1960). | 

17. The following is a tabulation of the gain and loss areas and 


populations within the WOOD-TV present and proposed Grade Bor 
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interference-free contours: 


Population Area (sq. mi. ) 


Loss - outside any Grade B or 
interference-free contours 884 10.49 


Loss - inside one Grade B or 
interference-free contour 46, 074 1, 649 


Gain - inside one Grade B or 
interference-free contour 4,142 78 


Total loss within Grade B or 
interference-free contour 97,851 2, 833 


Total gain within Grade B or 
interference-free contour 201, 672 2,615 

18. Except for a portion that falls in Lake Michigan, neither the 
present nor the proposed Grade B contour of WOOD-TV extends outside 
Michigan. With respect to the loss and gain areas, the evidence shows 
that the loss area is included within the Grade B or interference-free 
contours of up to five other stations except for one portion about 45 
miles northwest of Grand Rapids containing 884 persons in 10. 49 square 
miles which is outside the Grade B contour of any other station. That 
portion of the loss area located inside one other Grade B contour 


6/  -Hall, etal. v. FCC, 237 F. 2d 567, 14 RR 2009. Bureau’s plead- 

> ing, although looking askance at the precision of the figures ad- 
vanced, noted, "it must be recognized that 'predictions of service 
areas which take into account existing co-channel and adjacent 
channel stations are more realistic than those which do not.’ 
(Report and Order in Docket No. 13078, FCC 60-328, released 
April 1, 1960)." 
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ranges from 40 to 60 miles generally to the north of Grand Rapids. In 
the gain area, parts are included by the Grade B or interference-free 
contours of from one to six other stations. The gain area inside one 
other Grade B contour consists of two parts - one located about 60 
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miles generally south and the other some 60 miles sical ile Grand 


Rapids. 
19. Both the present and proposed Grade B contours of WOOD-TV 
involve overlap with the Grade B contour of certain UHF television 
stations. The present Grade B contour overlaps the corresponding 
contour of Station WKNX-TV, Lansing, Michigan, to include an area of 
359 square miles and 14, 761 persons while the WOOD-TV proposed 
operation would reduce this overlap to 46 square miles and 1, 220 per- 
sons. The existing overlap area is included within the Grade B contours 
of from a minimum of three to a maximum of five other stations and the 
proposed overlap area has from four to five existing services, all of 
which are from VHF stations. Similarly, the Grade B contour over- 
laps that of Station WSJV (Ch. 28), Elkhart, Indiana, to include an area 
of 8.6 square miles and 721 persons. Operating as proposed, however, 
the overlap with Station WSJV would be increased and, in addition, the 
Grade B contour of WOOD-TV would overlap for the first time the Grade 
B contours of Stations WSBT-TV (Ch. 22) and WNDU- TV (ch. 16), both 
in South Bend, Indiana. The following is a tabulation of the overlap be- 
tween the proposed Grade B contour and the Contes pOneaek contours of 
UHF Stations WSJV, WSBT-TV, and WNDU-TV: 
Population within Overlap area 
Station overlap area (sq. mi.) 
WssV 98, 156 999 
WSBT-TV 87, 551 851 
WNDU-TV 85, 750 2/ a36 2/ 


The proposed Grade B contour of Station WOOD-TV includes roughly 19% 
of the area and 14% of the population within the Grade B contours of 
the above three UHF stations and all of these overlap areas are included 
within the Grade B contour of VHF Station WKZO-TV, Kalamazoo, 
Michigan. | 
B. Character Qualifications of WOOD-TV. 

20. The protestant's evidence under Issue 5 concerning the 
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alleged "character qualifications" of the applicant as a bar to a grant 


1/ The WOOD-TV evidence shows slightly larger figures. 
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of the instant application cites the following statement contained therein: 

"A relocation of the antenna will not deny television 

service to any Western Michigan area. Since WOOD-TV 

began telecasting from its present location (utilizing 

maximum facilities), two stations north of WOOD-TV 

have initiated service. These are WWTV, Cadillac, 

Michigan, Channel 13 and WBPN, [sic] Channel 7, 

Traverse City. The strength of these two stations 

south of their locations is sufficiently strong to 

enable viewers in the area between Traverse City to 

the north and Grand Rapids to the south to receive 

several satisfactory signals." 
The application contains no other statements relating to the presence or 
absence of Grade B or better signals from other stations in the areas 
which would lose the WOOD-TV Grade B signal by reason of the pro- 
posed move. Evidence presented by WOOD-TYV, as found in paragraph 
14, shows that in western Michigan an area of 1,489 square miles with 
a population of 41,871 persons which falls within the present WOOD-TV 
Grade B contour would be outside the new Grade B contour of WOOD-TV 
and would be inside the Grade B contour of only one station, WWTV. 
Also, as above noted, there is agreement in the evidence that a small 
western Michigan area within the present WOOD-TV Grade B contour 
would be outside all calculated Grade B contours. Moreover, the Grade 
B signal contour of the Traverse City station, WPBN on Channel 7, fails 
by more than five miles to reach the present WOOD-TV Grade B area, 
and hence offers no recognized probability that viewers in the WOOD-TV 
service area to be abandoned do or will receive another satisfactory 
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signal from that station. By a Public Notice of September 28, 1959, 
Report No. 3430, it was shown that the Commission, acting through the 
Chief of the Broadcast Bureau upon the application here considered, 
"granted CP to change transmitter location, make changes in:antenna 
system and other equipment; ERP visual 316 kw, aural 158 kw, antenna 
1000 foot (BPCT-2673)". 

Conclusions 


21. Protestant's pleading correctly states that the general effect 
of the 24 mile move by WOOD-TV will be to remove service from areas 
to the north of Grand Rapids which receive fewer television services and 
are less densely populated to areas to the south which receive more 
television services and are more densely populated. The mathematical 
delineations of this general effect have been stated in the findings of 
fact. The findings and conclusions proposed by protestant cite only 
portions of the Sixth Report and Order and the Court's decision in the 
Hall case, supra, to support its arguments | 
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for denial of this application, but its reply pleading seeks to distinguish 
as inapplicable Commission pronouncements that are relied on by the 
applicant. The endeavor of this decision is to abide by discernible law 
and policy, not to initiate and apply unprecedented principles. 

22. Pertinently to this proceeding the Court said in Hall that: 
the Commission's grant of a site change application must rest ona 
finding that the public interest will be served; the affirmative public 


interest finding must consider service losses and degradations; and 


evidence of service losses derived in conformity with the rules must be 
considered. It must be decided whether "the public loses rather than 
gains from the modification". The central error by the Commission 

in the Hall case was its failure to weigh the Spartanburg move's effect 

of "eliminating service to some areas and some people and down-grading 
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service to those who will continue to receive the signal. That such a 
curtailment of service is not in the public interest is axiomatic. Whether 
or not it may be off-set by concomitant factors is something the Com- 
mission should consider." It is to be noted that the Court's opinion 
viewed that move as one which would change 228, 178 persons from a 
Grade A service status to a no service status; details of service gains 
were not discussed there, but they are relevant here. 

23. The protestant's evidence of gains and losses has been ac- 
cepted in all significant respects, including the showings of other ser- 
vices and interference. As urged by protestant, the relative needs for 
service, as inferred from the number of other available services, 
are to be weighed in evaluating the public’s losses and gains. Likewise, 
this determination must accord with the statutory mandate for a fair, 
equitable and efficient distribution of television facilities. Thus, the 
ultimate conclusion upon this phase of the proceeding is not bottomed 
solely on the positive mathematical result of subtracting from numerical 
population gains the numbers of persons to lose comparable services. 
Protestant's argument against such a naked net gain evaluation is well- 
founded; but a valid and broadly derived net gain principle is decisive 
when, as stated below, all concomitant effects of public importance 
combine to show that the public interest will be better served by a grant 
than by a denial. 

24. The transmitter move by WOOD-TV will shift all service 
contours 24 miles to the south. The maximum allowable technical use 
of the television channel will be continued. All requirements of the 
Commission's Rules (e.g., power, antenna height, spacing, city grade 
service) will be met. In Versluis Radio and Television, Inc., 9 RR 
1123 (1954), the Commission has declared the principles now applicable: 
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"The allocation plan we have adopted permits of flexibility 
in the location of transmitters, so long as the other 
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requirements for proper coverage of the principal 
city are complied with. . . It is evident from a reading 
of the Sixth Report and the television rules which make 
no reference to priorities that the priorities were to be 
used only as guides in the drawing up of the Table of 
Assignments, and it was not contemplated or intended 
that they would be applied in licensing cases to determine 
whether a particular television grant would be in the 
public interest. . . Although we recognize the possibility 
of a situation arising which would indicate the unsuitability 
of a site despite compliance with the mandatory require: 
ments of the Rules, the fact that a proposal does comply 
with these requirements creates a strong presumption | 
that the site selected is acceptable. . . Taken together, | 
these requirements effectively and, in all but the most ) 


unusual situation, sufficiently limit the location of an- | 
tenna sites." 


25. It is true that factual differences exist between Versluis and 
this case, but they do not exempt this proceeding from the ambit of what 
was said there or of like expressions in Streets Electronics, Inc. 
(KGEO-TV), 12 RR 1117, 1133, 1156h, 11561 (1956), in Telrad, Inc. 
(WESH-TV), 23 FCC 517, 522 (1957), or in the Texas Goldeoast opinion, 
supra. That an existing service, rather than a hypothetical or proposed 
service, is to be displaced here is a factor weighed in the population 
gains and losses assessments; so it is also with the complex of other 
services in the areas affected. Hence, there remains upon the pro- 
testant the burden of overcoming the strong presumption that the proposed 
site is suitable. Is this "the most unusual situation” wherein the site 
move application should be denied? 

26. It has been found that the proposed move will enable WOOD-TV 
to encompass within each of the three service grade contours a popula- 
tion total greater by over 100, 000 persons than the popstatene now so 
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served. This is clearly in service of the public interest unless the gain 
effects are offset by equal or greater losses to the public. Reliance is 
placed by protestant on certain negative factors which are here con- 


sidered. A small area and almost 900 persons will lose their only ser- 


vice; the relative public importance of this loss is minor, and greater 
loss was sanctioned in the Streets Electronics case. Muskegon and 
environs will be demoted from total Grade A (and much city grade) to 
Grade B service, and it has no other Grade A television service; the 
reduced service is not inadequate by any cited standards and the lack of 
other services--this being a downgrading and 
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not a removal--is not of greater public importance than are the doubly 
larger population gains in Battle Creek, Kalamazoo, and other areas 
to the south of Grand Rapids; moreover, the interference-caused lack 
of other service in the Muskegon area does not alter this conclusion 
because the reduction in grade by service by WOOD-TV does not change 
the prevailing no-choice-of-service situation. A gray area will result 
wherein 46,000 persons who now can choose between WOOD-TV service 
and that of another station will be left with only the other station’s ser- 
vice, whereas the comparable gain extends to only 4, 000 persons; al- 
though need for service includes need for a choice of services, as 
recognized in making television channel allocations, there is no precedent 
for concluding that the indicated net deprivation to 42,000 persons of 
their opportunity to choose between two stations is more contrary to the 
over-all public good than would be a denial to 200,000 persons--a net 
gain of 103, 000--of an added, choice of service. 

27. The matters raised by the first four issues have been con- 
sidered in the light of all the record evidence and the pleadings herein 
presented. Upon the basis of the facts found, and for the reasons above 
stated, it is concluded that the transmitter site move proposed for 
WOOD-TV would provide a more fair, equitable and efficient distribution 
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of television service than that now provided by this applicant's station. 
Precedent is lacking for a conclusion that the public loss is greater than 
the public gain. It is also likewise concluded, impliedly above and 
expressly here, that a grant of this application is consistent with the 
principles in the Commission's Sixth Report and Order. A first and only 
service will be lost to a small population (less than 900) and a choice 
between two services will be lost to 46,000 persons with little or no 
offsetting like gains, but the much greater populations to gain services 
of all grades demonstrate consistency with the allocation objectives of 
maximum service expressed in the Communications Act and in the Sixth 
Report. ! 

28. It is contended by protestant, although no issue specifically 
relates thereto, that it would be contrary to the public interest to 
permit the WOOD-TV change because an additional VHF service invasion 
of predominantly UHF territory would be countenanced. The facts 
relating to this contention have been found in paragraph 19 above. The 
protestant has failed to cite any authority for the proposition that the 
WOOD-TV proposal should be adversely considered on account of the 
resulting VHF advent within the service contours of these UHF television 
stations. That precedent for such a position should here be proclaimed 


by the Hearing Examiner would not be consonant with the views earlier 
stated, or with the applicable principles recognized in Gerico Investment 
Company v. FCC, 240 F. 2d 410. | 

29. The character qualifications of the applicant are under inquiry 
pursuant to the reluctantly included Issue 5. The pertinent 
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facts have been stated in paragraph 20. Untrue statements were made 
and potentially misleading implications were communicated in the 
language quoted: relocation will deny television service to an area, 
albeit a small one, and the WPBN minimum grade service signal reaches 
no part of the area to be vacated by the WOOD-TV Grade B signal. It 
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may or may not be true that the Commission, through its Broadcast 
Bureau Chief, was misled by these statements and thus made the pro- 
tested grant, but that is not ultimately material here because the 
lawfulness of the grant is here adjudged. Also, it may or may not be 
true--and the logical inference is not refuted or explained by the appli- 
cant--that the erroneous statements either were intended to mislead the 
Commission to favor a grant or were made with gross carelessness, 
but the most adverse finding that could be made would not so reflect 
upon the applicant's character qualifications and reliability as to warrant 
a denial of this application. This conclusion comports with the Com- 
mission's expressed doubt about this issue (see paragraph 4 above) 
and with the usually applied Commission policy in such situations: "Though 
misrepresentation bears closely, inter alia, upon character qualifica- 
tions, such qualifications are not necessarily proven or disproven by a 
single incident." In re George A. Gothberg, Jr. (WFPA), 12 RR 476, 
476d. The protestant herein has failed to meet the burden cast upon it, 
and THEREFORE, it is concluded that a grant of the instant application 
will serve the public interest, convenience and necessity, and ACCORD- 
INGLY, 
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IT IS ORDERED, this 25th day of May, 1960, that, unless an ap- 
peal to the Commission from this Initial Decision is taken within 15 days 


by a party, as permitted by the Hearing Order, 8/ or the Commission 


reviews the Initial Decision on its own motion in accordance with the 
provisions of Section 1.153 of the Rules, the protest of Television 
Corporation of Michigan, Inc., permittee of Television Broadcast 
Station WILX-TV, Channel 10, Onondaga, Michigan, BE AND IT IS 
HEREBY DENIED, and IT IS FURTHER ORDERED that the application of 
WOOD Broadcasting, Inc. (WOOD-TV), Grand Rapids, Michigan, to 
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change its transmitter location from its present site 10 miles northeast 
of Grand Rapids to a site 19 miles southeast of Grand Rapids, make 
changes in its antenna system and other equipment, and increase 
antenna height above average terrain by two feet, granted by the Com- 
mission on September 22, 1959, BE AND IT IS HEREBY AFFIRMED. 
/s/ J.D. Bond 
Hearing Examiner 


Federal Communications 
Commission 


The Hearing Order is the Commission's Memorandum Opinion and 
Order released December 3, 1959, which provides, in part, that 
the parties". . . shall have fifteen (15) days after the issuance of 
the Examiner's decision to file exceptions thereto and (7) days 
thereafter to file replies. .." 


Released: May 26, 1960 


and effective in accordance with the 

provisions of the Hearing Order and 
the Rule cited in the ordering clause 
above. 
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[361] 
[Received June 20, 1960, FCC] 


[Excerpts from] 


EXCEPTIONS TO THE INITIAL DECISION AND 
REQUEST FOR ORAL ARGUMENT 


ee ee 
* * 


* * 
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3. Exception is taken to the failure to find as follows, in 110 or 
elsewhere: Of the total of 155, 437 persons in 1836 square miles who 
would no longer be included within the principal city contour of WOOD-TV, 
there would be 149,171 in an area of 1513 square miles who would lose 
their only city grade service and more than half of this area receives 
no Grade A service (Ex. 4, inspection) from other television stations 
and approximately half of this area receives Grade B interference free 
service from only one or two television stations (Ex. 6, inspection). 

4. Exception is taken to the failure to find as follows, in 110 or 
elsewhere: As for the area of 159 square miles containing 6,357 persons, 
which would receive a first principal city service from WOOD-TV should 
it be permitted to move, nearly all of this area already receives a 
Grade A service from WKZO-TV (Ex. 4, inspection) and all of the area 
receives a Grade B service from WKZO-TV (Ex. 6, inspection; Ex. 1, p. 
13, inspection). 

5. Exception is taken to the failure to find as follows, in 1110, 

13 or elsewhere: The area to receive a new city grade service would 
include Kalamazoo and the Kalamazoo urbanized area, having 1950 
populations of 57, 704 and 83,332, respectively, as well as Battle Creek 
with a population of 48, 666 (Ex. 1, p. 10; T. 95, lines 5-15). Kalamazoo 
is 46 miles from Grand Rapids (Ex. 1, p. 4) and is in a county two 
counties removed from the county in which Grand Rapids is located (T. 

92, lines 18-25). Kalamazoo presently receives city grade service 
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from WKZO-TV, operating on Channel 3 at Kalamazoo, and Grade B 
service from WILX-TV and WOOD-TV (T. 88, line 10 - T. 89, line 22). 
It is 


[363] 
within the Grade B contour of WJIM-TV but does not receive interfer- 
ence-free service from WJIM-TV (T. 90, lines 4-12). Battle Creek 
is 50 miles from Grand Rapids (T. 92, line 10) and is ina county two 
counties removed from the county in which Grand Rapids is located 
(T. 92, line 18 - T. 93, line 3). Battle Creek presently receives city 
grade service from WKZO-TV in Kalamazoo, city grade service from 
WILX-TV which has an auxiliary studio in Battle Creek (T. 80, lines 
15-20), Grade B service from WJIM-TV and Grade B service from 


WOOD-TV as presently operating (T. 90, line 24 - T. 91, line 2y. 
* * * i ok 
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FCC 61-187 
99514 


DECISION 
By the Commission: Chairman Ford not participating; Commissioners 
Bartley and King dissenting and issuing statements. 

1. This proceeding involves a protest by Television Corporation 
of Michigan, Inc. (WILX-TV) against the grant of the application pf 
WOOD Broadcasting, Inc., for a construction permit to change the 
transmitter site of Station WOOD-TV, Grand Rapids, Michigan from 
its present site 10 miles northeast of Grand Rapids to a site 19 miles 
southeast of that city and to make other incidental changes. The basic 
issue is whether operation of WOOD-TV from its proposed site would 
provide a more fair, equitable and efficient distribution of television 
service than from its present site. The Initial Decision of Hearing 
Examiner J. D. Bond, released May 26, 1960 (FCC 60D-68), affirmed 
the original grant. : 

2. The Examiner's findings of fact are not disputed and they are 
hereby adopted. The general effect of the proposed move by WOOD-TV 
would be to shift all field strength contours 24 miles to the south, 
thereby decreasing coverage to areas north of Grand Rapids which 
generally are less densely populated and receive fewer television 
signals and increasing coverage to areas to the south which are more 
densely populated and receive more television signals. The proposed 
contours would encompass a population total greater by 103, 000 
persons than the present ones. The service to be gained would 
represent a fifth service to areas encompassing 60% of the gain popula- 
tion, a fourth service to areas encompassing 87% of such population 
and a third service to areas encompassing 98. 7% of such population. 

On the other hand, a small area containing almost 900 persons now 
within one Grade B contour would not be within such a contour; a net 


total of 42,000 persons now encompassed by two grade B contours, 
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would be encompassed by only one such contour; and the city of Muskegon, 
Michigan, which is within the predicted Grade A contour of the existing 
WOOD-TV operation, would not be within the Grade A contour of any 
station and would be within the Grade B contour of only the proposed 
WOOD-TV operation. 


[ 423] 
3. There is no dispute that the proposed site complies with all 
of the Commission's technical requirements and that had this proceeding 
involved an original site selection, there would have been no grounds for 


protest. However, since a change of site is involved, it is necessary 
to determine whether the public gains or loses by the modification. Hall 
et al. v. Federal Communications Commission ff 


4. As noted previously, the proposed move would provide an 
additional service to a net total of 103,000 persons. This is clearly in 
the public interest. It is, therefore, necessary to consider whether this 
factor is offset by concomitant adverse factors. With regard to the white 
area which would be created, the small area and population involved 
(less than 900 persons), makes the relative public importance of this 
loss a minor factor. The downgrading of service to Muskegon is more than 
outweighed by the expected increase of 130, 000 in the total number of 
persons within the WOOD-TV Grade A contour, particularly when account 
is taken of the fact that two television channels are allocated to Muskegon 
by the Commission's Rules. The most serious problem is the loss ofa 
choice of service to areas encompassing a net total of 42,000 persons. 
Although serious, this loss does not outweigh the benefits of the gain of 
an additional service to almost two and one half times as many persons 
even though most of them already have multiple services available. 

5. In its allocation plan for television, the Commission provided 
for considerable latitude in the location of transmitter sites. The Rules 
are drafted in such a manner as to permit an applicant to locate its 
transmitter at a place of its own choice provided only that certain 
prescribed minimums of service and the separation requirements are 
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met. Versluis Radio and Television, Inc., 9 RR 1123 (1954). Asa 
general proposition, the same degree of latitude in the movement of an 
established station from one site to another cannot be permitted, for 
once in operation a station assumes certain obligations to the ‘listening 
and receiving audience to maintain service to them. Any change of site, 
then, must be supported by a showing that the public generally will be 
benefited by the move. However, a concomitant consideration is the 
desirability of not foreclosing moves found necessary by a station to 
meet changing situations, including technical advancem ents, and to as- 
sure broad reception of its signals. Failure to take this into account in 
the evaluation of a proposed television transmitter move would result in 
imposing an unintended rigidity on site locations and might place an 
existing station in an untenable position vis-a-vis newcomers to the 
television field in the area. Thus while the Commission does not con- 
strue Versluis as broadly as did the Examiner, its pertinency to the 
present case is apparent. 

6. Incidental to the foregoing matter is the question of whether a 
grant would be consistent with the principles in the Commission's Sixth 
Report and Order. Although the proposal would create a small white 
area and a gray area, we agree with the Examiner that the much greater 
populations to gain services of all grades demonstrates consistency 
with the allocation objectives of maximum service exureere in the 
Communications Act and in the Sixth Report. 


1/103 U.S. App. D.C. 248, 237 F. 2d 567, 14 RR 2009 (1956). 
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7. There are two other matters to be considered. Protestant 
contends, although no issue specifically relates thereto, that it would be 
contrary to the public interest to permit the proposed transmitter change 
because it would occasion an additional VHF service invasion of pre- 
dominantly UHF territory. The proposed operation of WOOD-TV would 
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reduce the Grade B overlap with one UHF station but cause increased 
and new overlap with three other UHF stations amounting to roughly 
17% of the area (containing 14% of the population) within the Grade B 
contours of these three stations. None of the UHF stations involved has 
felt it necessary to protest the grant to WOOD-TV. Under these cir- 
cumstances, it appears that the impairment of their competitive positions, 
if any, would be negligible, and could not be said to constitute a threat 
to the public interest. 

8. Finally, there is the charge that the applicant made a false 
statement in its application with intent to mislead the Commission. The 
basis of this charge is the following statement made in the application: 

‘A relocation of the antenna will not deny television service to 

any Western Michigan area. ...two stations north of WOOD-TV 

_...WWTV, Cadillac, Michigan, Channel 13 and WBPN, [sic] 

Channel 7, Traverse City [are] sufficiently strong to enable 

viewers in the area between Traverse City to the north and 

Grand Rapids to the south to receive several satisfactory 

signals." 2/ 


This statement is not quite accurate, for as noted previously, a small 


white area and a gray area would be created. Furthermore, the WPBN 
Grade B contour reaches no part of the area to be vacated by the WOOD-TV 
Grade B signal. The Examiner concluded that even if the erroneous state- 


ments were made with intent to mislead the Commission in favor of a 
grant without hearing, this would not so reflect upon the applicant's 
character qualifications and reliability as to warrant a denial of this ap- 
plication. In the Commission's opinion, it is unnecessary to reach the 
ultimate question which the Examiner answered in the applicant's favor. 
The burden of proof on Issue 5, as on the other issues, was put on pro- 
testant. Protestant introduced no evidence tending to prove that appli- 
cant's statement was intentionally misleading or that applicant was 
grossly careless in making the statement. Some evidence along these 
lines was necessary as a prerequisite to shifting the burden of proceeding 
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to the applicant. Protestant failed to meet its burden of proceeding as 
well as the burden of proof on this issue. 


2/ The correct call letters for the Traverse City Station are WPEN. 
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In view of the foregoing, ITISORDERED, This 15th eg of 
February, 1961, that the September 22, 1959 grant of the application of 
WOOD Broadcasting, Inc. (WOOD-TV) for a construction permit to 
change its transmitter site and to make other changes IS AFFIRMED 
and the protest filed by Television Corporation of Michigan, inc. 
(WILX-TV) IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION* 

Ben F. Waple : 
Acting Secretary 
Released: February 21, 1961 
*See attached Dissenting Statements of Commissioners Bartley and King. 
[426] i 
APPENDIX 
Rulings of the Commission on the Exceptions 
to the Initial Decision 


Exceptions of Television Corporation of 
Michigan, Inc. 


Exception No. Ruling 


1, 2 Denied as being of no decisional significance. 


Denied. City grade service has significance only: 
with respect to the principal city. | 


Denied for the reasons stated in the Initial Decision. 
Denied as being of no decisional significance. 
Denied in part because the requested finding appears 


in the Initial Decision and in part for reasons stated 
in the Initial Decision. 
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Exception No. 


12 Denied. Protestant's requested finding is conjec- 
tural and is not based on the record, 


13 - _-Denied. The information sought is concerned with 
‘the internal processes of the Commission, and is, 
therefore, confidential. 


Granted to the extent noted in the Decision and 
denied in all other respects. 


Denied for the reasons stated in the Decision. 


Granted to the extent noted in the Decision and 
denied in all other respects. 


Denied for the reasons stated in the Decision. 


Granted to the extent noted in the Decision and 
denied in all other respects. 


22 Granted as appears in the Decision. 
24, 25, 26, 27 Denied for the reasons stated in the Decision. 


Denied for the reason stated in our ruling on Ex- 
ception 12. 


Denied. The burden of proof was placed upon 
protestant in the designation Order. 


Denied in the light of our decision herein. 
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DISSENTING STATEMENT OF COMMISSIONER 
ROBERT T. BARTLEY 


I dissent. In my opinion, moving a station from an underserved 
population area to a more adequately served population area, as here, is 
not in the public interest - it is contrary to the public interest. 


41-48 
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DISSENTING STATEMENT OF COMMISSIONER 
KING 


Er 


I would reverse the Initial Decision and deny the sal of 
WOOD-TYV to move its transmitter to a new site. | 

The Hall case, like this one, involved a transmitter move which 
would have increased service to some areas at the expense of eliminating 
or downgrading service elsewhere. The Court of Appeals said it was 
"axiomatic" that such a curtailment of service was not in the public 
interest, but might be "offset by concomitant factors." 

In this case, the only concomitant factor advanced is that 103, 000 
more people will be served by WOOD-TV than at present. At least least 
100, 000 of these people already have available to them two or more 
television services. 

In my opinion, this is insufficient to offset the "axiomatic" propo- 
sition that it is not in the public interest to eliminate altogether any 
service to some 900 people, to reduce from 2 to 1 the services available 
to 42,000 people, and to downgrade the only service available to the 
85,000 residents of the Muskegon urbanized area. 

The majority opinion refers to the fact that two other channels 
have been allocated to Muskegon. It should be noted that both of these 
channels are in the UHF band. 


Tr. 
[223] 
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 

January 14, 1960 

* * * * + 


The above-entitled matter came on for further hearing before 
J. D. Bond (The Presiding Examiner) in Room 1230, New Post Office Build- 
ing, Washington, D. C., at 10:05 o'clock a.m. 

* * * * 
Tr. 
[223] 
[Request For Official Notice] 

MR. RESNICK: Pursuant to the Examiner's ruling, 1 now ask that 
offical notice be taken of the application by WooD Broadcasting, Inc., which 
is the subject of this proceeding, to the extent that that notice will disclose 
that the only information in that application with respect to service to the 
areas which would be vacated when WOOD-TV moved to its proposed site 
were four sentences, in one paragraph, which are set forth in an exhibit 
form for convenience of the Examiner and the Commission. 

These four sentences are set forth in what we will call, if I may, 
or ask the Examiner to mark as Exhibit 9. 

PRESIDING EXAMINER: You may mark the document as Exhibit 
9 for identification. 


(The Document metered to was marked 
as WILX-TV Exhibit No. 9, for identi- 
fication.) 


PRESIDING EXAMINER: The copy I have been handed has typed 
on it, "WILX-TV Exhibit No. 3," Mr. Resnick. 

MR, RESNICK: Yes. It had been prepared in advance. And I ask 
that we, other than the reporter, attempt to change 
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it now to the current number. 

PRESIDING EXAMINER: I suggest that you delete the reference on 
there to Exhibit No. 3 on the record copies, and the document will be marked 
for identification as Exhibit No. 9. Strike it, draw a line through it. 

MR, RESNICK: Would it be all right if I did it? 

PRESIDING EXAMINER: Yes. 

MR. RESNICK: And the official notice is designed, Mr. Examiner, 
to establish not the truth or falsity of the statements, but rather the repre- 
sentation made to the Commission. 

PRESIDING EXAMINER: Let us proceed in short steps here, if 
we may. 

I would suggest, if there is no objection, that you offer in evidence 
the Exhibit No. 9, which you represent to be an excerpt from the Commis- 
sion's record. 

MR. RESNICK: Yes. 

PRESIDING EXAMINER: Is there objection ? 

MR. DOWD: Not on that basis. No. 

PRESIDING EXAMINER: There appears to be no objection to the 
exhibit. 

MR, DOWD: On the basis that you made the suggestion: not on the 
pasis that he tendered. 

PRESIDING EXAMINER: That is right. 

I am trying to do it in short steps so that we can get the objection, 
when it is presented, in proper perspective. 

Tr. 
[225] 

Exhibit No. 9, being an excerpt from the Application of WOOD, as 

shown thereon, is received in evidence. 


(WILX-TV Exhibit No. 9 was received 
in evidence.) 


Tr. 
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PRESIDING EXAMINER: Now, Mr. Resnick, I suppose you have 
pending a request that official notice be taken of the whole of the WOOD 
Broa¢casting application, from which Exhibit 9 is excerpted, for the purpose 
of noticing that no other statements relating to the eee of other serv- 
ices are therein made. 

Is that your request ? 

MR. RESNICK: That is right. 

PRESIDING EXAMINER: Is there comment on that? 

MR. DOWD: Yes. : 

I object to it because I think that it carries with it the’ inference 
that there was some burden, direct or indirect, upon the applicant to furnish 
information which Mr. Resnick now says was not furnished. And I don't know 
whether this is true or not. Mr. Resnick has the burden of putting in whatever 
evidence he wishes, and I don't believe that this is with sufficient specificity 
on such a motion. I don't know what he interprets to be responsive or not. 

I only note that with reference to Issue No. 5, to which Exhibit No. 

9 has reference, that the Commission made a finding to the effect that they 
did not believe that the question of character qualifications aginst the ap- 
plicant was warranted 


Tr. 

[226] : 
by the factual allegations but they were including it in this Issue since, under 
the law, it had been alleged with specificity. I don't believe that on this basis 
we can then get into a general incorporation of the application to whether 
we did or did not do something else. 

I have no objection to this exhibit, and I have so indicated. But I do 
object to some general incorporation for a purpose of which I cannot be ap- 
prised. 
PRESIDING EXAMINER: Exhibit No. 9 has been received in evidence. 


The pending request is for official notice of a fact, not of any infer- 
ences. The fact requested to be officially noticed is that in the WOOD ap- 


plication no reference to other television service or signal strength contours 


Tr. 
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is made except for what is in Exhibit 9. Now, that either is or is not a fact. 
Whether it is a fact is shown clearly by the Commission's records. 

MR. DOWD: I don't believe that you can say that there was a re- 
ference to other services, as Mr. Resnick originally stated, or a reference 
to other contours, either for or against, because I don't think the Commis- 
sion's Rules contemplated it. 

I object to any request for official notice that something which the 
Commission's rules and application forms did not include was not included. 
I don't believe that there can 

Tr. 
(227] 
any request for a non-requested fact which can only be asked for on the 
grounds that a certain inference will be drawn from it. 

If it is not in there, then I object to it on the grounds that it is 
immaterial. If there is no inference that can be drawn from it and if it is 
not called for by the Commission's rules and it is not called for by the 
Commission's application form, I believe that such a request is incompetent 
and immaterial to any issue in this proceeding. 

MR. RESNICK: Mr. Examiner, there are many items which people 
supply in applications which are not expressly called for by the application. 
The presence or absence of such items as program contacts, reasons for 
waiver of the 10 per cent rule, all such matters have a bearing on issues 
even though they may not be required under the Commission's rules. 

This is particularly a matter which is important because we can- 
not tell merely with Exhibit 9 whether it stands alone and there is some 
elaborate showing some place else with respect to other services, or not. 

There are two ways of doing it, and Iam prepared to do it either 
way which will help us to get on. One is to make the request. The second 
is to ask this witness, who has gone through this application with a fine- 
tooth comb, whether he has ascertained or discovered or detected any 
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[228] 
showing with respect to other services. I can do it either way, but I think 
it is important that it be in the record, : 

PRESIDING EXAMINER: We get into the question of sratetnatty 
under the Issue somewhat prematurely here, but maybe necessarily so. 

I had hoped earlier to resolve or avoid this disagreement by sug- 
gesting a stipulation to the effect that the application does not require or 
call for, and the application does not show, certain information that was 
not acceptable and that is just historical background. Iam disposed now 
to hold that the request for official notice is proper and should be granted 
to this extent: 

Official notice will be taken of the WOOD spnicsiioat now in hear- 
ing for the purpose of noticing therein whatever facts or statements may be 
shown concerning the presence or absence of Grade B or petter signal 
strength enclosures of the areas involved in the proposed wooD transmitter 
shift. : 


[220] : 
The objections to the request for official notice of those facts 
are overruled. ! 
If the request for official notice now pending is broader in its 
intended purpose than I have here stated it, the request is pro tanto denied. 
Are there questions for clarification of what I have tried to say ? 


There appear to be none. 


Tr. 
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[Qualifying Questions Concerning Ex. 101 For. 
Identification, Leading To Discovery That It Was 
Based On An Application Which Was Never Een 


ROGER PETERSON 


resumed the stand. 
MR. RESNICK: Mr. Peterson, it is true, is it not, that as far as 
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the contours for WOOD-TV proposed are concerned, that you drew, or had 
drawn, the lines on Exhibit 101 for Identification using the distances to that 
Grade B contour shown in the application under consideration? 

THE WITNESS: That is correct. 

MR. RESNICK: And it is true, is it not, that such verification as 
you made came subsequent to putting these lines, or directing that these 
lines with the contours be placed on Exhibit 102 for Identification ? 

MR. DOWD: I object to that question. Ido not believe there has 
been any previous premise for that. 

PRESIDING EXAMINER: Overruled. 


Tr. 
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THE WITNESS: The contours were checked by me before the ex- 
hibit was prepared. 

MR. RESNICK: I do not think that responds -- 

THE WITNESS: They were subsequently rechecked. 

MR. RESNICK: I do not think that responds to my question. Did 
you independently , of the distances to the contour that I referred to, shown 
in the application, compute the distance to the contour along each of the 
eight or nine radials involved prior to putting the curves, or directing that 
someone else put the curves -- by "curves" I mean the Grade B contour ~~ 
on Figure 1 from Exhibit 101 for identification ? 

THE WITNESS: Yes, sir, they were checked before they were put 
on the figure 101 here. 

PRESIDING EXAMINER: The question is did you do it? 

THE WITNESS: DidIdo it? Yes, I did it. 

PRESIDING EXAMINER: Thank you. 

MR. RESNICK: When you say they were checked, did you inde~ 
pendently compute the distances along the pertinent radials prior to putting 
the Grade B Contour on Exhibit 101 for identification? Or, did you first 
put the line on, accepting what the application said, and then at some sub- 
sequent time recalculate the distance along the pertinent radials, or all 
the radials, to that contour? 
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THE WITNESS: No, sir, they were checked by me before this ex- 

hibit was prepared. 
Tr. 
[373] 

PRESIDING EXAMINER: What do you mean "checked"? 

THE WITNESS: You will note there are many of them which are 
very close to the same effective antenna heights along the radials. The 
amount of variation in effective antenna height is not sufficient to alter the 
distance to the Grade B Contour. Consequently , those which fell within a 
matter of a few feet were not individually checked, but those which fell 
sufficiently far from the effective height previously were checked. 

PRESIDING EXAMINER: Well you have used "checked" three 
times in there I believe. My question is what do you mean by "checked". 
Do you mean that you took the basic figures and made computations ? 

THE WITNESS: I used the computed effective antenna’ height as 


supplied in the application and verified the distance to the Grade B Contour 


by the Commission 50- 50 curves. 

PRESIDING EXAMINER: Thank you. 

MR, RESNICK: Did you take the figure of 63 miles shown in the 
application -- the application does show 63 miles as the distance to the 
Grade B Contours for most of the radials, isn't that right? | 

THE WITNESS: That is correct. 

MR. RESNICK: All right. Did you take that , and then look at the 
differences, and let's take one that is 63 miles | 

Tr. 
[374] 
for 1,008 feet -- you can check that in the application if you want. Do you 
see that 1,008 feet on, I guess it is, radial zero? 

THE WITNESS: Iam sorry, my copy does not reflect that. 

MR. RESNICK: What does your copy reflect ? 

THE WITNESS: 989 feet. 

MR. RESNICK: I think the best thing to do is get the docket out. 


Tr. 
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I am showing you what I certainly believe is the application under considera- 
tion in this proceeding, namely, BPCT 2673, filed on July 22, 1959, with the 
Commission. 

PRESIDING EXAMINER: What do you wish him to look at there, 
Mr. Resnick? 

MR. RESNICK: I want him to look at the height above average 
terrain on the zero degree radial and tell me what that height is. 

PRESIDING EXAMINER: Is there an amendment to that applica- 
tion or is that static ? 

MR, RESNICK: I believe there is no amendment to the application 
under consideration in this proceeding. 

Is that correct ? 

THE WITNESS: I do not believe that is correct. 

MR. RESNICK: All right, you tell us what is correct. 

THE WITNESS: I believe the amendment provides for a different 
antenna. 

MR, RESNICK: And did you take the antenna heights above 

Tr. 
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average terrain based upon the amendment showing the different antenna? 

THE WITNESS: Yes, sir. 

MR. RESNICK: And that was the basis for Exhibit 101 for iden- 
tification ? 

THE WITNESS: Yes, sir. 

MR. RESNICK: I have nothing further as far as qualifying ques- 
tions. I am prepared to state my objections now, Mr. Examiner. 

PRESIDING EXAMINER: All right. 

MR. RESNICK: I will not restate the objections in terms of the 
proposed WPBN-TV because we had extensive discussion on that. 

The pertinent contour of WOOD-TV as proposed has evidently been 
based upon an amendment proposed to the application under consideration 
and that amendment is not before us in this proceeding. 


Tr. 
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PRESIDING EXAMINER: Well give us the basic facts about that. 
Why isn't it before us, when was it filed? 

MR, RESNICK: Yes, sir. 

Mr, Examiner, that was accepted for filing on November 6, 1959, 
and is evidently called BMPCT 5402. It was filed 


Tr. 
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several months subsequent to the grant of the construction permit BPCT 
2673 which is the subject of this proceeding and is not before us here. It 
apparently related to a different type of antenna. The antenna heights above 
average terrain are different, but whether they are different or: not differ- 
ent, that is not the problem. Any reliance upon the antenna heights in an 
application which is still under consideration is just as far removed from 
this proceeding as an application by some other applicant. 

The Commission has not passed upon that. I have not raised any 
question with respect to that one. 

I had to file my pleading in time, within thirty days after the grant 
of the application in this proceeding, and I will give you the dates as soon 
as I can put my hands on them. I will be more specific about it in a minute. 
The Commission, through the Broadcast Bureau, gave public notice of the 
grant without a hearing of BPCT 2673 on September 28, 1959. I filed my 
pleading on October 28, 1959. Apparently on November 6, 1959, Wood 
Broadcasting, Inc., filed an application for modification which is pending 
without action by the Commission. 

MR. DOWD: Mr. Resnick, that is not correct, It was ‘ied on 
November 2, it was not accepted until November 6. 

MR. RESNICK: I said accepted for filing. 
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MR, RESNICK: At a previous time I said accepted for filing. 
Accepted for filing November 6, 1959. 
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So that that particular application is just not before us, Mr. 
Examiner, and whether it is favorable or unfavorable to the applicant, or 
to the opposing side, is not under consideration. 

I myself am not completely aware as to what the effect is, but it 
is not before us. Therefore, any document which is predicated upon antenna 
heights, which is not the subject of this application, or the equipment which 
is not the subject of this application, cannot be received in this proceeding. 
It is irrelevant, immaterial, incompetent. 

MR. DOWD: Have you completed your argument, Mr. Resnick? 

MR. RESNICK: Ihave completed my argument on this fundamental 
objection. I see no need to get over to other objections which may not be 
as far-reaching as this. 

MR, DOWD: Thank you for your conclusion. 

If I may be heard, Mr. Examiner, the amendment which is here 
in argument involves a change of equipment which the applicant proposed 
to use in an application and amendment dated October 16, 1959, filed with 
the Commission under letter of transmittal of November 2. It does not 
propose to change the antenna site nor location of the applicant. Predicted 
distances in miles to the Grade B Contour is identical with Section 5 (c) 
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of the original application. There are some small variances along individual 
radials, but the application shows that the predicted distance in miles to the 
Grade B Contour relied upon by the applicant in the two applications, the 
original and the amendment, in each of the pertinent radials is identical. 
There can be no possible prejudice to the protestant in this proceeding by 
virtue of the fact that along a particular radial -- the one in question, I 
believe, was in the original application and showed the height of 1,008 feet 
as against an average height of 976 feet. 

Certainly there was no increase in the effective height above 
average terrain to the prejudice of the protestant. 

I believe, and I may be subject to correction, that the only effect 
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of the amendment was to change the actual length of the antenna’ itself so 
that the electrical center of that antenna is less than the electrical center 
of the antenna originally specified. 

The electrical center is slightly lower with the equipment as pro- 
posed by the amendment than that which was proposed by the original ap- 
plication, And at the time the application was filed it was properly tendered 
as an application for an outstanding construction permit. The subsequent 
action of the Commission in setting aside the original grant does not change 
the status. 

This is the application and this is the equipment which 
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the applicant in this proceeding proposes to utilize, irrespective of the 
technical argument that Mr. Resnick was either unaware of, or was not 
prepared to argue upon the basis of the amended application. I believe in 
view of the fact that the distance to the predicted Grade B Contour is 
identical in each instance it renders any objection upon this moot. There is 
no prejudice to the applicant by virtue of the fact this witness has testified 
he used the height above average terrain which is lower than that which was 
previously specified. 

There is no prejudice whatsoever, nor is the renee of the exhibit 
placed in doubt. 

MR. RESNICK: I would like to ask a few questions which I think 
will reveal part of the significance, Mr. Examiner, in terms of a factual 
matter, aside from the legal significance. May I ask a few questions? 

PRESIDING EXAMINER: Yes. I will want to hear from Bureau 
Counsel on this question also, but you may proceed, Mr. Resnick. 

MR, RESNICK: Mr. Peterson, if for the same power, in using the 
same 50-50 curves, with an antenna height of 1,023 feet above the average 
terrain along a particular radial you got a distance of 63 miles, would you 
be willing to testify that for 944 feet you would also get a distance of 63 
miles, namely, 77 feet under? | 


60 
THE WITNESS: What were those two heights ? 
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MR. RESNICK: 1,023 and 944. 
THE WITNESS: 944? 
MR. RESNICK: Yes. 
MR. DOWD: Mr. Resnick, what radial are you referring to? 
May I ask a question for clarification? What radial -- 
MR, RESNICK: There is a radial in one application for 1,023 
feet, and there is another one in another application for 944 feet. 
MR. DOWD: I know, but they are not the same radial. 
MR. RESNICK: Of course they are not the same radial. 
MR. DOWD: All right. 
MR. RESNICK: Can you answer the question without looking it up? 
THE WITNESS: It would seem there might be a slight difference, yes. 4 
MR, RESNICK: What would you regard as a slight difference ? 
THE WITNESS: Without checking the curves, I would say it might 
vary it by a half mile. 
MR. RESNICK: All right. Would you check it, please? 
THE WITNESS: I believe a half mile would be a pretty fair estima- ,, 
tation. 
MR, RESNICK: Just one more question. If 955 gave you 
62 miles, would not 944 either give you 62 or less? 
THE WITNESS: That is a reasonable assumption, yes. 
MR. RESNICK: The purpose of these questions is to 
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demonstrate that there is simply no correlation between the figures shown 
in the application on file in this proceeding, the subject of this proceeding, 
and the figures for the amendment. There is as much as a mile and a half 


difference, which could be rather important in this proceeding where we 
are dealing with a white area which we regard as a very important matter. 


330 
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I have stated my objection, Mr. Examiner. 
PRESIDING EXAMINER: I have a question before I go further. 
Mr. Peterson, do you have the application which is in hearing and 
the modification CP application before you? 
THE WITNESS: I have the modified CP before me. I 40 not have 
the original application before me. 
PRESIDING EXAMINER: It will be made available to even by your 
counsel, 
Do you now have them before you? 
THE WITNESS: Yes, sir. 
PRESIDING EXAMINER: Before asking motes about those 
I will ask this, Am I correct in my understanding that your Exhibits 101 
and 102 for identification were prepared on the basis of the modification 
of the permit application? , 
THE WITNESS: Yes, sir. 
PRESIDING EXAMINER: Is it true that you did not give considera- 
tion to the technical specifications set out in the 
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application for construction permit ? 

THE WITNESS: I am not quite sure I understand your iplgaeattons 

PRESIDING EXAMINER: As distinguished from the modification 
application, did you give consideration to the technical facts shown in the 
application which is in hearing? | 

THE WITNESS: I was aware that there is a slight difference be- 
tween the two of them. 

PRESIDING EXAMINER: Now my question is what is the difference , 
and I have reference to the statement by counsel there was some change in 
the electrical center. 

THE WITNESS: The effective center was lowered by 19 feet. 

PRESIDING EXAMINER: In the modification zc at 

THE WITNESS: That is correct. 
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PRESIDING EXAMINER: And the figures you used were based 
upon an effective antenna height 19 feet lower than that specified in the 
application, is that correct? 

THE WITNESS: Yes, that would be essentially correct. 

PRESIDING EXAMINER: Did you prepare either the application 
or the modification engineering information? 

THE WITNESS: No, sir, I did not. 

PRESIDING EXAMINER: Who instructed you to use the pending 
modification figures rather than the application figures? 

THE WITNESS: I received no specific instruction to 
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either effect. Since both of them, for all practical purposes, are synonymous. 

MR. RESNICK: I object to that last statement and move to strike 
it, Mr. Examiner. It was gratuitous and not called for by the question and 
assumes a degree of knowledge which this witness has not been shown to 
possess. As a matter of fact, I might say that this relying on an application 
which is not in hearing demonstrates the very thing that I sought to bring 
out by my qualifying questions, namely, that this witness, with all good in- 
tentions in the world, does not possess that degree of knowledge which 
enables us to cast any reliability upon his statements. 

In my qualifying questions I asked him did this depart from the 
application, did this, and so forth and so on. We prepared our exhibits on 
the basis of the application in this proceeding. If by any chance the Examiner 
should permit this in, we would then, by virtue of the fact the signal does not 
go out as far as I understand it from my engineers, would have to redraw 
curves to adapt ourselves to an application which is not in this proceeding. 
This is a rather long statement in support of a motion to strike, sir. 

PRESIDING EXAMINER: Yes, it is. The motion is overruled. 

Mr, Green, do you have comments on this? 

MR, GREEN: Yes, in a moment, sir. 

MR. RESNICK: Mr. Examiner, may I be permitted two 
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sentences on the record while he is thinking ? 

PRESIDING EXAMINER: All right. 

MR. RESNICK: I referred to the difference between 1. 023 and 944, 
Mr. Examiner, because one of those radials is shown by one application as 
producing 63 miles and the other one also 63 miles. The 19 feet difference 
is not the only significant figure because as you constantly change the height 
above the average terrain along a particular radial you may adhere to a 
previous determination as to the mileage until you finally can adhere no 
longer and therefore you have a discrepancy as much as the 77 feet that I 
have referred to, which is somewhat more significant than the 19 feet. 

MR.GREEN: May I ask the witness a question ? 

PRESIDING EXAMINER: Yes. 

MR. GREEN: Mr. Peterson, did you make iaspenione calculations 
on each radial, or did you merely take the data from page 2, Section VC of 
the 301 form in each case? | 

THE WITNESS: I used the data that you referred to. 

MR. GREEN: In the application and amendment ? ! 

THE WITNESS: In the application. I found no reason in my inde- 
pendent checks to change the data. 

PRESIDING EXAMINER: Just a minute. You were asked, and you 
said you used data in the application. Do you mean the application or the 
modification, or are they ! 
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synonymous ? 

MR. GREEN: They are the same, sir. 

PRESIDING EXAMINER: Well, what do you mean, they are the 
same? Is it the same sheet of paper? I do not know, and I believe the 
record should show, what it is we are talking about. 

MR, GREEN: They are separate sheets of paper. | 

MR, RESNICK: I misspoke, Mr. Examiner, it is not 19 feet, it is 
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32 feet. The witness has not said so on the record, but I asserted it and 
I would just as soon the record reflect it is 32 feet difference and not 19. 

PRESIDING EXAMINER: Mr. Resnick, I am concerned with hear- 
ing testimony of the witness on these engineering facts, and I understood 
him to have said the electrical center was lowered 19 feet. 

MR. GREEN: The figures given in the column "Predicted distance 
in miles to the Grade B contour" both in the amendment and in the applica- 
tion, the original application, are exactly the same figures. 

PRESIDING EXAMINER: Well, yes, we have had that said by 
other counsel also. 

MR. GREEN: Yes. 

PRESIDING EXAMINER: And I wanted in the questioning of the 
witness to recognize the distinction -- maybe it is distinction without a 
difference -- that at this point 
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at least should be made in his testifying as to what it was that he used. It 
is my understanding, and correct me if I am wrong, Mr. Peterson, that the 
figures you used were the figures that were set out in the proposed modi- 
fication of permit application. Is that right ? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And you did not check those figures at 
all against the figures that were shown in the application, is that correct ? 

THE WITNESS: No, sir, it is not. We have both figures in our 
possession, and I knew the difference in height that was proposed, and 
knowing it to be what I quickly calculate here to be 19 feet difference, the 
application for change of facilities -- let me correct that, the modification 
of facilities , would be 19 feet lower than was in the original application. 

PRESIDING EXAMINER: I have hopes to ask a direct question. 
Did you look at the distances to contours on the radial as shown in the 
application in the course of preparing these exhibits ? 

THE WITNESS: Yes, sir. 
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PRESIDING EXAMINER: Did you use those figures, or did you use 
the figures shown in the modification application? 
THE WITNESS: I believe that the figures are the same lexcept -- 


1387] 

PRESIDING EXAMINER: That we have been told now by two law- 
yers and the witness -- I believe it. Which sheet of paper did you use in 
preparing your exhibit ? 

THE WITNESS: To the best of my knowledge I used the sheet of 
paper that was the modification rather than the original application. 

PRESIDING EXAMINER: Now, again, did you check the figures 
there with or against the figures in the application in the course of your 
work in preparing the exhibit ? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Thank you. 

I interrupted you, Mr. Green. You may proceed. 

MR, GREEN: Yes. The point I am trying to make is that the 
figure shown in the column "Predicted Distance in Miles to the Grade B 
Contour" both in the modification and in the application itself, Form 301, 
are exactly the same. 

PRESIDING EXAMINER: Yes, that is proved. 

MR. GREEN: What? 7 

PRESIDING EXAMINER: That is proved. 

MR, GREEN: Then I did not quite follow the distinction you were 
trying to make as to whether he used the page from the modification or 
from the original, since the figures in both cases are the same. It would 
seem to me, therefore, that I would have to subscribe to the statements 
made by Mr. Dowd with regard to this particular matter. | 
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MR. DOWD: Mr. Examiner, could Ibe heard just a moment? 
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I believe that some of the confusion that is evidenced by some of 
the questions, whi ch may or may not be deliberate, is the fact that this wit- 
ness has stated at various times in response to questions by three or four 
different people, one, that he examined the figures in the original application 
which is here in this proceeding; that he examined the figures in the modi- 
fication and that insofar as the differences in radials, specific radials, were 
concerned, the average height above terrain, that he found the differences 
to be negligible. This is supported by the conclusion which is represented 
by the fact that the end result in each instance is, 28 Mr. Green, yourself 
and I, and perhaps the witness and Mr. Resnick have all come out with, the 
63 or 62.5 mile distance to the contour. And it is on that basis, together 
with the fact that certainly if any prejudice does result it could only be a 
prejudice to the applicant insofar as there was no increase to the effective 
height above average terrain which was the pasis for the computation of the 
curve. I think actually we are spending a great deal of time upon a de minimis 
point, which is highly technical in nature if it has any significance at all. 
The end result which is represented by this exhibit is, as testified by the 
witness, 
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the same as if the individual radials which were used in the original applica- 
tion had been considered because the difference between those radials, each 
and every one of them, as considered one through eight, does not permit a 
discernible difference in the reading upon the 50-50 curve. On that basis I 
move that the exhibit be admitted. 

PRESIDING EXAMINER: Your analysis may be quite correct, Mr. 
Dowd, I do not want to cast any doubt on it, but I would like to hear more 
from the witness. Iam sure that the witness knows more than the attorneys 
about the engineering and about the methods that were here followed. Iwould . 
like to develop those a little bit at the expense of spending more time on this 
alleged de minimis point. 

What kind of figures do you take as basic data from the application 
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and associated papers in developing a document such as this oat Mr. 


Peterson? 

THE WITNESS: The data which is presented on Section 5 (c), page 2, 
at the bottom of the page, which is a tabulation of the various radials, the 
effective antenna heights, the power radiated in the specific direction and 
the mileages to the contours as has been calculated by the person preparing 
the exhibit. 

PRESIDING EXAMINER: Well, can you state that in narrative 
form so that by reading the record we can 
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visualize it, not having the particular page you refer to before us? Are 
there columns? 

THE WITNESS: There is a tabular summation of the re radials. 

PRESIDING EXAMINER: All right, what is shown? Just take one 
radial and tell us -- 

THE WITNESS: On a given radial there is given the radial bearing, 
the average elevation of the radial to the 10 mile average, the height and 
feet of the antenna radiation center above average elevation, the effective 
radiated power in the radial direction, the predicted distance in miles to 
the Grade A contour and the predicted distance in miles to the Grade B 
contour. 

PRESIDING EXAMINER: And for each of those columns a volume 
value is assigned in the application ? ! 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: Now is it correct that the last column, 
that is the miles distance to the Grade B contour, is in part at least a pro- 
duct of the data shown in the preceding column? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: What else is used besides that data? 

THE WITNESS: In order to arrive at the data shows) in the last 
column, namely, the predicted distance to the 
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Grade B contour in miles, the Commission's 50-50 curves are used to de- 
rive that mileage distance from the effective antenna height in feet and the 
radiated power. 

PRESIDING EXAMINER: Well, the radiated power is the same for 
all radials in both applications I would assume, is that correct? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: Did you check the other basic figures 
then than the distance to contour as between the amendment modification 
and the application in hearing ? 

THE WITNESS: I did not check the value of the average elevation 
of the terrain, nor did I check -- that would be it. 

PRESIDING EXAMINER: Well, you have both of them before you now. 

THE WITNESS: Yes, sir, I have both applications here before me. 

PRESIDING EXAMINER: Could you look at those and tell us what 
you see as to the correlation or differences between the figures thus shown? 

THE WITNESS: The figures in the average elevation of radial in 
feet above mean sea level appear to be identical. 

PRESIDING EXAMINER: For each radial ? 
THE WITNESS: For each radial. 
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MR, RESNICK: Pardon me, could I have that back again, please? 
(The question and answer were read by the reporter.) 

PRESIDING EXAMINER: All right, proceed. 

THE WITNESS: The height in feet of the antenna radiation center 
above average elevation appears to be 19 feet lower in the modified applica- 
tion from the original application. 

MR. RESNICK: Pardon me, just let me look for a minute. 

PRESIDING EXAMINER: Would you like a recess, gentlemen? 

MR, RESNICK: No, I think this can be disposed of. 

Could you teli us what you are reading from, and tell me the date 
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of the amendment that you are referring to, or rather, the application for 
modification for construction permit that you are referring to? I am talking 
about what you referred to as the application for modification. 

THE WITNESS: The date on this, that it was notarized, is August 
25,1959. | 
MR. RESNICK: The application that I have been referring to was 
sworn to on October 16, 1959, by Mr. Willard Schroeder and filed with the 
Commission on November 2, 1959. 

I am inclined to feel that you are not reading from the application 
for modification. There must be a still third application that you must have 


in mind, and that 
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accounts for the difference between the 19 and 32 that I was trying to refer to. 

I might say, Mr. Dowd, my copy does have the stamp of the Com- 
mission, November 2, 1959, on it. 

Well now, I suppose to get us back in perspective, I was asking a 
question -- 

PRESIDING EXAMINER: I thought I was questioning the witness. 

MR. RESNICK: I am sorry. 

PRESIDING EXAMINER: Do you have comments on the confusion 
that has been more apparent to us than may be apparent on the record, Mr. 
Peterson? : 

THE WITNESS: Yes. We find that there are actually three sets 
of tables herein referred to in this proceeding, one in the application, one 
which I have been referring to as being the amended application which I 
find was never filed -- 

PRESIDING EXAMINER: Is that the one that you have said you 
used in preparing Exhibit 101? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: Is that the one you did use in preparing it? 

THE WITNESS: Yes, sir, that is the one. 
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PRESIDING EXAMINER: The objections to Exhibit 101 are sus- 


tained and the exhibit is rejected. 
* * 
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ORAL ARGUMENT ON BEHALF OF TELEVISION CORP..OF MICHIGAN 


by 
LEO RESNICK 


MR. RESNICK: 
* 
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[Appellant's Oral Argument Concerning Principal City Grade Service] 


Now, so far all we have talked about is the interference-free Grade 
B service. When you take a look at city grade and Grade A service, you find 
the same thing. In each case, when WOOD moves to the south, it leaves be- 
hind people without city grade service, and almost all of those people who 
will be deprived of that city grade service haven't any other city grade serv- 
ice. And when it moves south, and gives a city grade service, you find most 
of those people already have a city grade service. 

The same thing is true of the Grade A service. Moreover, if you 
authorize this move, there will be a downgrading of service to the urbanized 
area of Muskegon. Muskegon presently gets a Grade A service from WOOD. 
73.8 percent of the population of the urbanized area of Muskegon gets a city 
grade service from Grand Rapids, and Grand Rapids and Muskegon are 33 
miles apart, adjoining counties. 

Now, when WOOD moves, Muskegon will not only lose 


Tr. 
[634] 
this city grade service, it will lose the Grade A service, and it will be the 


only urbanized area in Michigan -~ there are 8 -- the only urbanized area 
in Michigan which will not have any city grade service, and no Grade A 
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service whatsoever. 

Now, these are all facts found by the Hearing Examiner. I mean 
these facts about the white area, and the grey area, the downgrading of 
service, are undisputed on this record. He found them, There have been 
no exceptions filed by the Broadcast Bureau and WOOD. 

Now, the question arises, how, in the face of these facts, could the 


Hearing Examiner conclude that the WOOD application would be: granted. 
* * * * * 


[649] 
[Argument Concerning Intervenor's Reference To Matters In Application 


ORAL ARGUMENT ON BEHALF OF WOOD, INC. 
by 
THOMAS N. DOWD 


MR. DOWD: Commissioner Craven, in specific answer eto the 
question which you asked, and which Mr. Resnick so studiously : avoided 
answering directly, your response is is it this site, if proposed by WOOD, 
would have met all of the conditions that are laid down by the Commissioners’ 
engineering criteria for locating a television station allocated to Grand 
Rapids. It would have met them if it had been applied for originally. It 
meets them now. It meets all of the engineering criteria for separation of 
stations, for the allocation and use of a channel, which is allocated to Grand 
Rapids. This is solely in a question of whether a licensee or a protestant 
shall be the better judge of where an allocated frequency shall be located. 

The Commission agreed with the licensee that the public interest 
would be served by permitting WOOD to relocate its transmitter so as to 
avoid certain antenna orientation problems which it had been faced with 
over a number of years, and which it felt were to its competitive disadvantage 
in rendering a service to Grand Rapids. 

MR. RESNICK: Objection, not on the record, sir. I thought this 
was a record proceeding. 

MR. DOWD: I believe that the proper procedure would be 
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for Mr. Resnick to note any corrections at the time of his rebuttal. 

MR. RESNICK: Any difference of views I will take up in my re- 
buttal, but when he refers to something that is not on the record it is my 
duty to inform the Commission right off it is not on the record and not saved 
by exceptions. 

COMMISSIONER HYDE: Well, all parties will understand, of 
course, that the proceeding is on the record. 

MR. DOWD: Yes, sir. 

COMMISSIONER HYDE: And if there is any error ~~ if there are 
any references to matters outside the record, the Commission should be 
apprised of them. 

MR. DOWD: This is a matter of record. It was so represented 
by the applicant in its application. And the application is a matter of record 
in this proceeding. It was not in issue because, of course, the protestant 
did not specify antenna orientation problem as an issue, and we had no 
burden, certainly, to put in evidence on issues which were not presented 
or raised by the protestants. 

MR, RESNICK: Mr. Chairman, -- may I be heard, Mr. Chairman? 

COMMISSIONER HYDE: One moment, Mr. Dowd. What is the 
objection, Mr. Resnick? 

MR. RESNICK: Mr. Chairman, I think that there should be a 
ruling, because apparently a number of these things are 
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going to come up, that we all know what a record proceeding is, and it con- 
sists of the transcripts and exhibits received by the Hearing Examiner on 
the record, or items which people have proffered and have been rejected, 
and they save their exceptions. 

Any reference to an application which is not in this proceeding, 
_ which is not physically received in evidence, is not on the record to be 
considered here. 
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COMMISSIONER HYDE: It is my understanding that the reference 
is to the application which was the subject of the protest, and the subject of 
the hearing, the initial decision purports to affirm the grant of the applica- 
tion. I think the objection must be overruled. 

MR, RESNICK: Exception to that, Mr. Chairman. 

MR. DOWD: If the Commission please, the fact of the matter is 
that WOOD, as a licensee exercising its responsibilities to best serve the 
public, is of the opinion that it should move its transmitter and its antenna 
location at considerable cost in order to improve its service. It so repre- 
sented this fact to the Commission. It proposes to move it auth an area 


south, generally southwest of where it is now located, 
* * * * 


[655] 
[Argument Concerning Intervenor's Application] 

COMMISSIONER BARTLEY: Mr. Dowd, are you going to get to 
the point as to why this move is in the public interest ? 

MR. DOWD: Yes, sir. The move is in the public interest because 
it enables the station, and this was represented by the applicant, in the 
opinion of the applicant, it was done because it was having difficulty in get- 
ting a satisfactory signal, a pasically satisfactory signal, within its principal 
community of Grand Rapids. 

MR, RESNICK: I object. Ido not like to do this, but this has to be 
conformed to courtroom procedure, where somebody argues about something 
which is not in the record -- you have to call it to the attention of the Com- 
missioners, instead of waiting until rebuttal. I must Te but I think 
it is the proper procedure. | 

This is not a matter of record. In other words, if he wants to make 
an argument, he makes it on the record. He 
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gives the Examiner a chance to pass on it. I have a chance to cross-examine. 
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I have a chance to have rebuttal. That is the purpose of the hearing. This 
is not on the record. He has no exceptions on the point. 

COMMISSIONER HYDE: We have an exception that the point you 
are making is not on the record, Mr. Dowd. 

MR, DOWD: I was responding to a question which I had previously 
alluded to. The Commissioner asked me about the public interest. The 
question of the public interest factor can only be, if you are going to pass 
upon the protest, can only be evaluated in the light of the issues raised by 
the protestant. This is not a hearing upon the application as such. It isa 
hearing upon certain specified issues which the protestant created, and 
which it has the burden of maintaining. 

Now, within the framework of those five issues, and you can only 
pass upon it within them, you cannot, then, if you are going to ask a ques- 
tion about general public interest -- it is to determine upon the basis of the 
record made in connection with the foregoing issues -- that is the issues 
that were specified -- as to what the areas and populations were, as to 
whether this is a white area, whether the principle is consistent with the 
Commission's report and order, and to determine whether there were mis- 
leading statements. Those are the only things before the 
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Commission. 

COMMISSIONER BARTLEY: Mr. Dowd, your answer to my ques- 
tion was related to signal intensity, or some other factor ? 

MR. DOWD: It was related to a factor which I had earlier refer- 
red to, as to the reasons why WOOD believed it was in the public interest 
to move its transmitter site. 

COMMISSIONER BARTLEY: As I understood you, it was to get a 
satisfactory signal into its primary community. 

MR. DOWD: That is right. I said a satisfactory signal in the 
sense of actual reception, not of signal strength. 

COMMISSIONER BARTLEY: Well, you didn't say that. 
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MR. DOWD: If not, I should correct that. 

COMMISSIONER BARTLEY: Does the station meet the iy grade 
coverage ? 

MR. DOWD: It does now, and it will under its proposal. 

And, also, it will meet it under the new proposals for city grade 
service. So there is no question as to whether it conforms with any of the 
Commission's -- any of the engineering standards. And this was never 
raised. And I am certain as assiduous as Mr. Resnick has pursued this 
case, if there was any possible question of our not meeting those standards, 
that would have been specified as an issue. 

COMMISSIONER BARTLEY: What I would like to know is whether 
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under the issues we can consider antenna orientation, receiving antennas. 

MR, DOWD: No. This was. ‘a question of why the applicant had 
proposed this move. And I say this is not actually within the scope of the 
issues made by the protestant. And, therefore, from that standpoint it 
is not properly an issue. But it must be considered, the whole application 
must be considered by the Commission as it was originally, when it approved 
this application. You cannot merely approve or disapprove an application 
upon the basis of the issues. It has to consider the entire a 
And that application included those issues. 

COMMISSIONER BARTLEY: I thought No. 6 covered. that. 

MR, DOWD: Well, it says to determine on the basis of the record 
made in connection with the foregoing issues, and the oe issues were 
the ones I specified. 

Now, I would like to proceed, if it is possible, to discuss the ques- 
tions that were raised by Mr. Resnick in connection with these various factors. 

The first one is the question of misrepresentation. 

Now, what was the statement that was involved in this so-called 
misrepresentation. It was a statement not made in response to any ques- 


tion in the application -- "a conclusionary statement that a relocation of 


Tr. 
[658] 
76 
the antenna will not deny television service to any western Michigan area. 
Since WOOD 
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began telecasting from its present location two stations north of WOOD 
have initiated service. These are WWTV Cadillac, Michigan, Channel 13, 
and WBPN, Channel 7, Traverse City. The strength of these two stations 
south of their locations is sufficiently strong to enable viewers in the area 
between Traverse City in the north and Grand Rapids to the south to re- 
ceive several satisfactory signals." 

Now, that is the only statement that was made. It will be noted 
there is no reference in that statement to Grade B signals, to city grade, 
to Grade A. They don't say that it is within any contour. They merely 
said it would receive satisfactory service. 

COMMISSIONER HYDE: Did the application include specifications 
in engineering terms in addition to this -- 

MR. DOWD: No, none excepting the regular engineering which 
showed the contour. | 

COMMISSIONER HYDE: I am asking about the regular engineering. 

MR. DOWD: The regular engineering showed the service, the con- 
tours of WOOD proposed and present. It did not show the contours of WPBN 
or WWTV. 


Tr. 
[667] 
[Bureau Counsel's Argument Re Antenna Orientation And Re 
Principal City Grade Service, And Appellant's Objection.] 


ORAL ARGUMENT ON BEHALF OF THE CHIEF, BROADCAST BUREAU 


ROBE Rr RAWSON 
MR. RAWSON: Mr. Chairman, members of the Commission, the 
first point I would like to make relates to Mr. Dowd's argument, to which 
objection was made by Mr. Resnick. There is contained in the application 


[668] 

77 : 
itself of WOOD to change transmitter sites the justification which Mr. Dowd 
gave to you in the oral argument. However, there was no evidence whatso- 
ever offered in this hearing by Mr. Dowd, no witnesses offered, no witnesses 
were available to test the accuracy -- a part maybe from the question of the 
lack of materiality of allowing a questionable authorization on this basis -- 
I do feel that if Mr. Dowd wanted the Commission to consider this informa- 
tion, and he felt that the Commission, in order to justify a grant of this ap- 
plication, should have this information before it, I think it should have been 
offered, either in writing or through a witness, so that the Bureau or Mr. 
Resnick would have had it available and an opportunity to test the accuracy 


of the evidence, assuming that the Examiner would even allow it for material- 


ity purposes. 

Now, the issue that the protestant also has in this case -- one of the 
issues -- relates to the loss of city grade service. This question of city 
grade service is peculiarly related only to the principal community , and has 
no meaning whatsoever when you begin to talk about some other area other 
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than the principal community. While the issue is in here, we think the 
evidence is clearly immaterial, because there is no significance whatsoever, 
no meaning can be attached to the evidence which says that so many people 
will lose a city grade service, unless these people are contained within the 
principal community itself. | 

MR. RESNICK: Just for the record, I must perhaps note my ob- 
jection. I will not argue it. Again, Mr. Rawson did not file exceptions. 
The Hearing Examiner passed upon city grade service, held it'against us, 
as a matter of fact, in some parts, accepted it as a measure of pimportence: 
And I would like the record to note my objection. 

MR. RAWSON: My argument goes only to the lack of materiality 
of the issue which the protestant has in the proceeding. 

This question of the staff's consideration of the application -- it 
has been the policy of the Commission, over the years, in television cases, 
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to consider applications for changes in transmitter site only with respect 
to whether or not the proposed change complies fully with the Commission's 
rules of allocations. We think this is a very sound policy, for the very reason 
that the television allocation picture is an ever-changing scene. It is con- 
stantly shifting. The Commission at one point had reference points, post 
office to post office, the reference points become changed now from 
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transmitter location to transmitter location, in terms of separation, thus 
permitting this ever-changing improvement and shifting of the Grade A and 
Grade B contours of television stations as they maneuver around probably 
for economic reasons. But it certainly does not mean that when an applicant 
applies to change his transmitter site, that the Commission is bound by any 
means, or that even 307(b) is applicable to the question of whether or not 
this change in transmitter site should be authorized, unless it amounts to 
an actual change of the location of the station itself from one community, 
where the Commission already found that 307(b) would better be served by 
the allocation to that community -- if it is to be moved from that community 
to some other community, then I do believe that under the Commission's 
allocation system for television, that 307(b) would be applicable. 

The question of the loss of service, or the degrading of the cover- 
age, or the loss of coverage as a result of a2 proposed transmitter site 
move, comes up really in terms of the public interest considerations that 
the Commission desires to consider in connection with any change or shift- 
ing of a transmitter site. And, of course, it is made applicable and binding 
on the Commission by the ruling of the Court of Appeals in the Hall case, 
where the court indicated that the Commission should at least consider 
the downgrading 


[670] 


of service or any loss of Grade A or Grade B coverage as a result of a 
proposed move. But certainly, I don't believe that it comes up as a result 
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79 
of a requirement under the Communications Act that the Commission must 


treat this under Section 307(b) of the Act. 
* * * * 


[671] 
[Bureau Counsel's Argument Concerning Service Outside Grade B Contour] 
COMMISSIONER CRAVEN: Is there any definition in the Commis- 
sion's rules, or contained in any decision which indicates that service out- 
side of the Grade B contour is unsatisfactory service? 

R. RAWSON: No, sir. I think the Commission's own 1 expertise 
in this area, and, of course Commissioner Craven will recognize that -- and 
this is, of course, not on the record -- but in response to your question, 
service beyond the so-called outer limits of the Grade B contour could be 
better than the service, the so-called service within the limits of the Grade 
B. But we have no -- 

COMMISSIONER CRAVEN: I was just trying to find out whether 
in any decision the Commission made any finding of that kind. 

MR. RAWSON: We have no such pronounciation with which Iam 
familiar. 


* * * * 


[Bureau Counsel's Statement Concerning 
His Lack Of Familiarity With The Record] 


MR. RAWSON: Yes, sir,I intended to come to that point. This 
realtes to the UHF. We considered this. And I want 


Tr. 
[672] 
to apologize if I don't seem to be too familiar with this record. Counsel 
is in the hospital, and I had to pick it up last night. 
* * * * 
[Question Of Applicability of 307(b) To This Case] 
Now, the Examiner in this case, as implied by Mr. Resnick, did 
not adopt his rationale of 307(b). There is no place in his 
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Tr. 
[673] 


conclusions where he agreed that the Commission had to dispose of this 

case under 307(b). We believe that the Commission has to weigh the ques- 
tion of the change and shift in the transmitter -- the coverage areas of the 
applicant, the shift to an area which does have a greater amount of service 


than the areas presently covered by the applicant -- 
* * * * 


Tr. 
[674] 
[Bureau Counsel's Argument Concerning 
Section 307(b) And Public Interest Standard] 

COMMISSIONER HYDE: Mr. Rawson, do we understand you to say 
that 307(b) considerations are not relevant to this proceeding ? 

MR. RAWSON: The point we make in this case is that the Com- 
mission is not bound -- 307(b) as such is not applicable in terms of the 
shift in transmitter site, since the Commission already allocated this chan- 
nel under 307(b) to Grand Rapids, Michigan. The proposal which you have 
before you is still a Grand Rapids proposal. There are questions that were 
raised by the court's decision in the Court of Appeals, the Hall case, where 
the court indicated that the Commission should consider and weigh, of 
course, in considering a change in transmitter site, any downgrading of 
coverage, or any shift in the service area of a station. 

For example, in the Spartanburg case, moving from Hog Beach 
to Paris Mountain, the A and B contours were shifted 


[678] 
somewhat in one direction, with the result that areas and populations pre- 
viously receiving Grade B coverage and Grade A coverage from Hog Back 
Mountain, no longer would have received such coverage from Paris Mountain. 
Now, the Commission did give consideration to this, but dealt with 
it in terms of the noise level that was involved in the particular area. And 
the court indicated in reversing the Commission that they should have given 
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consideration at least and weighed this downgrading in coming to a decision 
as to whether a grant of the application would be in the public interest. 

And as we recessed, I was about to say that I thought that in reach- 
ing its decision in this case, the Commission, of course, will give considera- 
tion to whatever shift in coverage is involved, and in the light of all the other 
factors, of course, namely, the increase in coverage to other areas, together 
with the fact that the television allocation structure is an ever-changing one, 
and the decision you make, or the service that -- coverage that is available 
today may not be available tomorrow, or the coverage that is not there to- 
day may be there next week or next month, depending upon how the stations 
are shifting their transmitter sites. 

COMMISSIONER HYDE: Then you do say that the Commission 
should give consideration to the impact of this protested grant 


Tr. 
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on the distribution of service. 

MR, RAWSON: Ido believe that the Court of a in the Hall 
case indicated it, but not necessarily pursuant to 307(b). mhats the court 
said, was one of the public interest considerations. 

* * * * 
Tr. 
[679] 
[Question Of Applicability Of 307(b)] 
REBUTTAL ARGUMENT ON BEHALF OF TELEVISION 
CORPORATION oe MICHIGAN, INC. 
LEO RESNICK 
MR, RESNICK: Members of the Commission, Mr. Rawason said 
that I was wrong in stating that the Examiner had referred to the 307(b) 
as being a factor to be considered. I read you this sentence from para- 
graph 23 of the Initial Decision. | 
"Likewise, this determination must accord with the statutory 
mandate for a fair, equitable and efficient distribution of tele- 
vision facilities." | 
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I know of only one statutory mandate that is in Section 307(b). The 
figures do not appear. The language is inescapable. No exception was filed 
to that point. Any argument raised by the parties is waived. 

* * * * * 

[Appellant's Argument Concerning Downgrading Of Service To Muskegon] 

City grade service is a superior type of service which 


Tr. 
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the Commission's own official reports indicate. I believe that degrading 

that service, taking away that service from an urbanized area like Muskegon, 
“which ain't got none other", is an important factor to be considered by the 
Commission. However, if I were to be wrong, you still have the degradation 
of service, because it loses the grade A from WOOD-TV, and it is reduced 

to receiving a single interference free Grade B service from WOOD. That 

is all. That is the only service, according to this record, that Muskegon 
would receive if this move were authorized. 


[Meaning Of Service] 

COMMISSIONER HYDE: When you say only service, you mean, I 
suppose, in terms of these definitions that we have used, right? 

MR. RESNICK: Sir, I mean it, sir, in terms of what the Court of 
Appeals in the Hall case said, which was that there is a high degree of 
statistical probability that these curves do reflect service. That was its 
interpretation. 

Second, I depend upon the expertise of my engineer who testified 
that this was service. And he used the word service. We were not simply 
talking -- my engineer and the Hearing Examiner, don't simply use words 
like signals, and falling within contours and so forth. We use the word 


service. Because we showed interference free service, 
Tr. 
[681] 
That is very important, because our showing depended upon interference 
free service. We didn't want some theoretical Grade B contours. AndI 


Tr. 
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might also mention that any record or any finding made by the Commission 
in order to be reconciled with what we already have in the record, would 


have to be on the same basis. 
* * 
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STATEMENT OF THE CASE 
STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Commission Ignored Its Statutory 
Responsibility to Make Available Television 
Service to All People in the United States and 
Failed to Comply with the Statutory Mandate to 
Effectuate a Fair, Efficient and Equitable 
Distribution of Television Service . 


A. The Commission has a specific statutory 
responsibility to make available television 
service to all people of the United States 
and a specific statutory mandate to act 
upon applications so as to achieve a fair, 
equitable and efficient distribution o 
television service . 4 c 


It was arbitrary and erroneous for the 
Commission to dismiss as a minor factor 
the loss by 884 persons of their only 
television service as a result of 
WOOD-TV's relocation 


The Commission's determination that an 
additional service to a net total of 103,000 
persons is clearly in the public interest, 
is not supported by the findings and is not 
a rational result from the findings 


The Commission was arbitrary and 
capricious in failing to consider the need 
for service by those persons who would 
gain or lose service . 


The Commission was arbitrary and 
inconsistent in taking into account the 
populations outside Grand Rapids which 

would gain city grade service as a result 

of the move and in refusing to take into 

account the populations outside Grand Rapids 
(such as those in Muskegon and in the Muskegon 
urbanized area) which would lose city grade 
service as a result of the move ss 


(iv) 


The Commission was in error in concluding 
that the downgrading of Muskegon's only 
Grade A service was outweighed by the net 
gain in Grade A service to 130,000 persons 
plus the theoretical availability of UHF 
channels in Muskegon . : “ 


The grant was inconsistent with the principles 
in the Commission's Sixth Report and Order 
as well as with the requirements of the 
Communications Act . 


The Commission Deprived Appellant of a Fair 
Oral Argument and a Fair Hearing in Overruling 
At the Oral Argument the Objection by Appellant 
To Consideration of the Alleged Improved 
Reception in Grand Rapids which Would Result 
From the Move, a Matter Not Covered by the 
Record of the Evidentiary Hearing 


The Commission's Consideration of the Alleged 
Desirability of Not Foreclosing Moves Found 
Necessary by a Station to Meet Changing 

Situations Including Technical Advancements and to 
Assure Broad Reception of Signals, is Not Supported 


By Substantial Evidence in the Record A “ 


The Commission Deprived Appellant of a Fair 
Oral Argument and a Fair Hearing in Permitting 
Counsel for the Broadcast Bureau, in Violation of 
The Commission's Rules, to Argue a Matter Not 
Covered by Exceptions é . “ e ‘ 


The Commission Illegally Imposed Upon Appellant 
The Procedural Burden of Coming Forward with 
Evidence of the Specific Intent of WOOD or Some 
One of its Representatives to Mislead the 
Commission when in Fact Appellant had Sustained its 
Burden of Proceeding in Accordance with Recognized 
Standards of Procedure by Coming Forward with 
Evidence Under Issue 5, Showing Misleading or 
Grossly Careless Statements Were Made 


VI. Conclusion: The Commission's Order Granting 
The Application Should be Vacated 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Television Corporation of Michigan, Inc. 
from a Decision of the Federal Communications Commission, released 
February 21, 1961 affirming a grant of an application of wooD Broad- 
casting, Inc., Grand Rapids, Michigan, for a construction permit to 
change the transmitter site of WOOD-TV and make other changes, and 


2 


denying the protest filed by Appellant. This appeal is taken pursuant to 
Section 402(b) of the Communications Act of 1934, as amended, 47 U.S.C. 
402(b), 66 Stat. 718 and Section 10 of the Administrative Procedure Act, 
5 U.S.C. 1009, 60 Stat. 243. A Notice of Appeal was filed with the Court 
on March 10, 1961. 


STATEMENT OF THE CASE 


Ona September 28, 1959, public notice was given that the Commis- 
sion, acting through the Chief of the Broadcast Bureau, had made a grant 
of the application (BPCT-2673) of WOOD Broadcasting, Inc., (Intervenor), 
licensee of Station WOOD-TV, Grand Rapids, Michigan, for a construction 
permit to construct transmission facilities at a new site and to make 
changes in the antenna system and other equipment. (R. 348) Since 1953 
Station WOOD-TV has been operating from a transmitter site located 
about ten miles northeast from the center of Grand Rapids with maximum 
power and an antenna height above average terrain of 1,000 feet. The 


authorization would permit it to construct at a new site located about 20 


miles southeast from the center of Grand Rapids and 24 miles south of 
the present site, and the facilities would be with the same maximum 
power, on the same channel, and with an antenna height above average 
terrain of 1,002 feet. (R. 341) 


Appellant is the licensee of Television Station WILX-TV, which has 
operated since March 15, 1959 on Channel 10 allocated to Onondaga, 
Michigan, with main studios in Jackson, Michigan; it does not have author- 
ity to operate full-time but shares time with Television Station WMSB, 
which is operated on a non-commercial educational basis by Michigan 
State University, with main studios in East Lansing, Michigan. (R. 42) 

On October 28, 1959, Appellant filed a Protest and Petition for Recon- 
sideration of the grant made to WOOD, pursuant to Sections 309(c) and 
405 of the Communications Act. (R. 338) To show standing, it alleged 
(and filed affidavits in support of its allegations) that as a result of the 
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move by WOOD-TV 24 miles to the south of its present site, there would 
be a substantial increase in the signal provided by WOOD- TV to areas 
to the south which are served by WILX-TV, and that WOOD-TV would 
attract listeners, advertisers, revenues and network sponsored pro- 
grams away from WILX-TV, to the economic detriment of Appellant. 

(R. 45-47, 55-7) On the basis of this showing, the Commission issued a 
Memorandum Opinion and Order, released December 3, 1959, finding 
Appellant to be a “party in interest" within the meaning of Section 309(c) 
of the Communications Act of 1934 and a "person aggrieved or whose 
interests are adversely affected" within the meaning of Section 405 of 
the Act. (R. 133) | 


In support of its contentions that the move by WOOD-TV would not 
be in the public interest, the Protest and Petition for Reconsideration 
pointed out that: 


A. The move would create a "white" area in which — 
hundreds of persons presently receiving a Grade B service 
from WOOD-TV but no service from any other station, 
would lose their only service. 


B. The move would create a substantial "gray" area, 
an area containing over a thousand square miles and 
having more than 40,000 people who would lose service | 
from WOOD-TV and be left with a single television service. 


C. The move would downgrade the service from WOOD- 
TV to the nearby city of Muskegon and the Muskegon urban- 
ized area, which have no station of their own, toa Grade B 
service from the Grade A service (and in large part city 
grade as well) presently received, leaving them without any 
Grade A or better service. 


D. The move would shift service in a southerly direc- 
tion into relatively well-served areas and away from areas 
to the north which are underserved. 


E. WOOD made misleading statements in its applica- 
tion, upon which the Commission apparently relied, that! the 
move would not deprive any Western Michigan area of tele- 
vision service and that the area to be vacated received © 
several satisfactory signals from stations to the north. | 
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The Protest and Petition for Reconsideration also took the position that 
the only justification contained in the WOOD-TV application for the pro- 


posed move, aside from simply sheer increases in population to be 


served without regard to need for service, was the contention by WOOD 
that the move would eliminate "ghosts" and other problems caused by 
antenna orientation in Grand Rapids and would improve reception in 
Grand Rapids. Appellant disputed this contention. (R. 48-51) 


The Opposition by WOOD, briefly summarized, made these 
contentions: 


A. Denied that appellant had standing. 


B. Stated that the move would improve service to 
Grand Rapids and result in service to more people. 


C. Insisted that the "existence of other service be- 
yond these contours [present and proposed service con- 
tours of WOOD-TV] was also properly stated," and that 
there were no misleading statements. 


D. Argued that irrespective of the detailed facts as 
to relative service areas under the first four issues re- 
quested by appellant, no grounds would exist for denying 
the application because it complied with the Commission's 
Rules and the Table of Allocations. 
WOOD did not request any issues in addition to those specified by Appel- 


lant. (R. 73-81) 


The Reply by Appellant covered, among other things, the matter 
of the misleading ‘statements. It pointed out that conspicuous by its 
absence was any statement by WOOD, sworn to or even signed by an 
officer, explaining what was meant by the statements alleged to be mis- 
leading and stating who supplied the information and what steps had 
been taken to lay a foundation for the positive statements in the sworn 
application concerning service and signals which was available to the 
area vacated by WOOD-TV. Appellant also called attention to what it 
regarded as defects in the assertions about the orientation of antennas 
in the Grand Rapids area. (R. 116) 


3) 


By Memorandum Opinion and Order adopted November 25, and 
released December 3, 1959, the Commission found Appellant to be a 
party in interest as well as a person aggrieved, granted the Protest and 
Petition for Reconsideration in certain respects and denied it in others, 
denied the request by Appellant to have the burden of proof placed upon 
WOOD, accepted most of the issues requested by Appellant. It also 
postponed the effective date of the grant pending a final determination 
in the evidentiary hearing that was ordered, stating that it "is apparent 
that the authorization involved is not essential to the conduct of an 
existing service. Further, the applicant has failed to show public 
interest considerations which require that a grant remain in effect.” 
WOOD had not requested any issues and the Commission did not specify 
any on its own initiative. (R. 131-7) | 


The issues on which the hearing was held are as follows: | 


1. To determine the areas and populations which 
would lose principal city service, Grade A and Grade B 
service from WOOD-TV, and the other services available 
to these areas and populations. 


2. To determine the areas and populations which 
would gain principal city service, Grade A and Grade B © 
service from WOOD-TV, and the other services available 
to these areas and populations. 


3. To determine whether the operation of WOOD-TV 
at its proposed site would provide a more fair, equitable | 
and efficient distribution of television service than the 
operation of WOOD- TV at its present site. 


4. To determine whether a grant of the application — 
would be consistent with the principles in the Commis- | 
sion's Sixth Report and Order. 


5. To determine waether WOOD Broadcasting, Inc. 
or its representatives made misleading or grossly care- 
less statements in its application concerning television | 
service to Western Michigan, and whether such statements 
reflect upon the character qualifications of the applicant 
and particularly upon its reliability. 
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6. To determine, on the basis of the record made in 
connection with the foregoing issues, whether a grant of 

the above-entitled application would serve the public in- 

terest, convenience and necessity. (R. 133-4) 

During the course of the hearing, which was held on 7 days during 
January and February, 1960, both Appellant and WOOD adduced evidence 
to show the areas and populations which would lose service from WOOD- 
TV, should it move its transmitter site, and the other services available 
to these areas and populations. Similarly both Appellant and WOOD 
adduced evidence to show the areas and populations which would gain 
service from WOOD-TV and the other services available to these areas 


and populations. It was never disputed by WOOD that the move would 


create an area which the Commission refers to as a "white" area, or 
that the move would create an area in excess of 1000 square miles, 
which the Commission refers to as a "gray" area, or that the service to 
Muskegon and the Muskegon urbanized area would be downgraded. How- 
ever, there were days of qualifying questions, objections, cross- 
examination, argument, and rebuttal relating to the size and population of 
areas and to the accuracy of the factors upon which engineering deter- 
minations rested. (R. 343-6) 


The showings referred to above included evidence relating to the 
areas and populations presently served by WOOD-TV. At no time did 
WOOD attempt to come forward with any evidence designed to show that 
among the areas and populations which would gain service from WOOD- 
TV as operated from its proposed site, would be areas and populations 
within the city of Grand Rapids itself which do not presently receive 
service because of certain antenna orientation problems. Obviously, 
since there was no evidence adduced concerning this matter, there was 
no cross-examination or rebuttal by Appellant on this subject. Neither 
party referred to antenna orientation problems in their Proposed Find- 
ings or Reply Findings. The Initial Decision by the Hearing Examiner 
affirmed the grant of the application of WOOD; it did not refer to antenna 
orientation problems, which had not been referred to on the record. 
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During the course of the hearing, the Hearing Examiner made a 
part of the record of the hearing the statement made by WwooD in its 
application and characterized by Appellant as misleading, that the re- 
location would not create what the Commission has characterized as 
“white” or "gray" areas. (R. 348) The record itself shows, and it is 
undisputed, that relocation would create a small "white" area and a 


"gray" area of over 1000 square miles and containing more than 40,000 
people. (R. 350-1; 424) WOOD did not present any evidence to explain 
the statement in its sworn application or the circumstances under which 


it was made. 


The Initial Decision, concluding that a grant would serve the public 
interest, was released May 26, 1960 by the Hearing Examiner. He con- 
cluded that there is a “logical inference . . . not refuted or explained by 
the applicant" that the erroneous statements concerning television serv- 
ice contained in WOOD's application either were intended to mislead the 
Commission or were made with gross carelessness but declared it un- 
necessary to determine whether this was actually so because the most 
adverse finding that could be made would not so reflect upon the appli- 
cant's character qualifications as to warrant a denial of the application. 
(R. 352) 


The Hearing Examiner found that the move by WOOD-TV would 
leave an area containing 887 persons without television service, would 
create a "gray" area of 46,000 people and would downgrade the service 
from Muskegon and the Muskegon urbanized area from total Grade A 
(and much city grade) to Grade B service. He was unable to find any 
precedents for concluding that the public loss would be greater’ than the 
public gain, the latter being derived from the increased number of 
people to receive service of all grades. He concluded that a grant would 
be in the public interest. (R. 350-1) 


The Hearing Examiner's Initial Decision includes sonerall findings 
as to the areas and populations to gain and lose city grade service, and 
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as to the other city grade service available to their areas and popula- 
tions. (R. 352) Conclusions favorable to WOOD were reached by the 
Examiner in terms of the greater populations to gain services of all 
grades. (R. 350) The Examiner also referred, in both findings and 
conclusions, to the loss of city grade service from WOOD-TV by more 
than half of the population of Muskegon and the Muskegon urbanized 
area. (R. 343, 350) 


No exceptions were filed to the Initial Decision by the Commis- 
sion's Broadcast Bureau. No exceptions were filed to the Initial Deci- 
sion by WOOD. 31 exceptions to the Initial Decision were filed by 
Appellant together with a brief in support of the exceptions and a request 
for oral argument before the Commission. Oral Argument before the 
Commission was held on December 15, 1960. At the Oral Argument, 
counsel for WOOD brought into the argument matters which were not 
included in the record of the hearing. One of the matters referred to 
was the antenna orientation problem which WOOD-TV had allegedly 
been faced with over a number of years and which it felt was to its 
competitive disadvantage in rendering a service to Grand Rapids. 

(R. 649) Counsel for Appellant objected because there was no evidence 
on the record concerning the antenna orientation problem. (R. 650) 
Counsel for WOOD contended that it was a matter of record, because it 
was in the application. (R. 650) Counsel for Appellant contended that 
a reference to something in an application which was not received in 
evidence in the hearing was not on the record to be considered. Coun- 
sel for Appellant requested a ruling excluding from the argument 
matters which were not covered by the evidentiary record. (R. 650-1) 
Thereupon, the Acting Chairman of the Commission overruled the 
objection. (R. 651) 


At the Oral Argument, over objection by Appellant that the Broad- 


cast Bureau had failed to file exceptions to the findings and conclusions 


of the Hearing Examiner accepting city grade service as a matter of 
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importance, Counsel for the Broadcast Bureau argued that the loss of 
city grade service has no significance unless the people losing the serv- 
ice are in the principal community (Grand Rapids) itself. (R. 667- 8) 


The Commission's 4-page Decision affirming the grant by a vote 
of 4 to 2, was released February 21, 1961. The Decision, after reciting 
that the Examiner's Findings of Fact were adopted, stated as its first 
principal conclusion that the additional service to a net total of. 103, 000 
persons was clearly in the public interest. It then dismissed as a minor 
factor the creation of a "white area" in which nearly 900 persons would 
lose all television service as a result of the proposed move by WoOOD- 
TV. It then referred to the down-grading of service to the city of 
Muskegon which would result, and held it to be outweighed by the ex- 
pected increase of 130,000 in the total number of persons to receive 
Grade A service from WOOD-TV operating as proposed, considered 
together with the allocation of two television channels to Muskegon as 
shown in the Commission's Rules. The one adverse factor which it 
regarded as "serious" was the loss of one of their two services by over 
40,000 persons, but it held that this loss did not outweigh the benefits of 
the gain in service to the 103,000 persons, even though most of them 
already had multiple services available. The Commission also took 
into account the desirability of not foreclosing moves found necessary 
by a station to meet changing situations, including technical advance- 
ments, and to assure broad reception of its signals. It also took the 
position that the much greater populations to gain service of all grades 
demonstrate consistency with the allocation objectives of maximum 
service expressed in the Communications Act and in the Sixth Report. 

In connection with Issue 5, relating to misleading or grossly careless 
statements made by WOOD in its application concerning the availability 
of other television service to the areas to be vacated, the Commission 
concluded that the statements were "not quite accurate” but went on to 
hold that Protestant did not meet its burden because it failed to intro- 


duce any evidence tending to prove that applicant's statement was 
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intentionally misleading or that applicant was grossly careless in making 
the statement. (R. 422-4) 


One of the dissenting Commissioners pointed out that of the 


103,000 persons to gain service, 100, 000 already had available two or 
more television services and that this could not offset the axiomatic 
proposition that it is not in the public interest to eliminate altogether 
any service to some 900 people, to reduce from two to one the services 
available to 42,000 people, and to downgrade the only service available 
to the 85,000 residents of the Muskegon urbanized area. The other dis- 
senting Commissioner said that it was simply not in the public interest 
to move a station from an underserved population area to a more ade- 
quately served population area, but rather that it was contrary to the 
public interest. 


STATUTES AND RULES INVOLVED 


Relevant portions of statutes and of rules and regulations of the 
Federal Communications Commission are set forth in the Appendix. 


STATEMENT OF POINTS 


1. The Commission erred in departing from the statutory man- 
dates and statutory criteria prescribed by Sections 1 and 307(b) of the 


Communications Act of 1934, as amended. 


2. The Commission was arbitrary and capricious in taking into 
account city grade service when there was a gain in service but refusing 
to take it into account when there was a loss or downgrading of service. 


3. The Commission's conclusions are not rational results from 
the findings of fact. 


4. In overruling at the oral argument the objection by appellant to 
the consideration of matters not on the record of the evidentiary hearing, 


the Commission deprived appellant of a fair hearing. 
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5. The Commission's conclusions concerning technical improve- 
ments and broad reception of signals were not supported by any evidence, 
and stemmed from the extra-record consideration of matters at the oral 


argument. 


6. In permitting counsel for the Broadcast Bureau to argue a point 
on which he had waived his right to object by failing to file exceptions, 
the Commission violated its own rules and deprived appellant of a fair 


oral argument and a fair hearing. 


7. The Commission disregarded the substantial evidence in the 
record that the sworn application of WOOD Broadcasting, Inc. contained 
misleading or grossly careless statements concerning the availability of 


service to the area which would no longer receive service from WOOD-TV. 


8. The Commission illegally imposed upon appellant the procedural 
burden of coming forward with evidence that WOOD Broadcasting, Inc. or 


some one of its representatives had a specific intent to mislead the 


Commission. 


SUMMARY OF ARGUMENT 


The argument may be divided into four parts and it will be sum- 
marized according to this division. Briefly, Point I and Sub-points A 
through G relate to the failure of the Commission to comply with its stat- 
utory mandates to provide at least one television service to all persons 
of the United States, and, more generally, to act on applications so as to 
achieve a fair, efficient, and equitable distribution of television service. 
Points II, Ill and IV demonstrate that Appellant did not receive a fair 
oral argument or a fair hearing, and that the procedural errors were 
prejudicial and are manifest in the decision itself. Point V relates to the 
misleading or grossly careless statements made by WwooD Broadcasting, 
Inc. in its sworn application, which were not explained or rebutted in any 
way by the applicant or any of its representatives, and to the improper 
burden the Commission imposed on Appellant to come forward with 
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evidence of specific intent to mislead. Point VI urges that the Commis- 
sion's order granting the application should be vacated so that the 
applicant would continue to provide service to the relatively under- 


served areas it now serves. 


In Point I, it is established that Sections 1 and 307(b) of the Com- 
munications Act are statutory mandates or criteria, providing more 
specific responsibilities and directions than the more general standard 
of "pubiic interest". These sections are directives to the Commission 
to take steps to see to it that all persons in the United States have at 
least one television service and, more generally, that a fair, efficient, 
and equitable distribution of television service is achieved. 


Of course, the Commission does not itself build television stations, 


nor can it tell an applicant precisely where to place its transmission 
facilities; but once it is presented with an application to move a facility 
which is already in service, it has both an opportunity and a responsi- 
bility to compare’ the proposed and existing sites to ascertain the areas 
and populations to lose or gain service and the other services available, 
so that it can apply the statutory criteria or mandates to the facts. The 
first two issues in the proceeding were designed to bring out these facts 
concerning gains and losses in terms of the availability of other serv- 
ices. To consider gains and losses or to subtract numbers lost from 
numbers gained, without analyzing the availability of other services to 
those gained or lost, is merely an exercise in subtraction and precludes 
the application of the statutory criteria. This is precisely what the 
Commission did. 


For example, in balancing off a downgrading of service to Muske- 
gon by referring to the increase of 130,000 in the total number of per- 
sons within the WOOD- TV Grade A contour, the Commission subtracted 
the 155,919 to lose Grade A service from the 285,294 to gain Grade A 
service and obtained 130,000. While its subtraction was accurate, it 


arbitrarily and erroneously failed to take into account the findings it 
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had adopted which show that only 6,881 persons of the 285, 294 to gain 
service are presently without any Grade A service, whereas of the 
155,991 to lose Grade A service, 114,456 would thereafter have no 
Grade A service whatosever. : 


The Commission seized upon the single factor of a net gain in 
Grade B service for 103,000 people and concluded that this was clearly 
in the public interest, without giving consideration to the need for the 
service gained, or the need for the service lost. In so doing, the Com- 
mission failed to comply either with general standards for reaching a 
conclusion as a rational result from findings, or with the specific statu- 
tory standards applicable in this case. ! 


The Commission dismissed the creation of a "white area” of 884 
persons (an area which would lose all television service) as a minor 
factor, in disregard of the specific statutory mandate to provide tele- 
vision service to all people; but even if there were no specific statutory 
mandate, the Commission's conclusion does not follow as a "rational 
result"' from the findings; it is wholly unsupported. | 


In dealing with the downgrading of service to the city of ‘Muskegon, 


with 45,000 people, the Commission whittled down the nature and extent 
and significance of the downgrading. It did this by ignoring the findings 
of fact which it had adopted, showing that the downgrading was not 
simply from Grade A, but from the top grade of service, city-grade, to 
66% of the population of the City of Muskegon. It ignored the extent of 
the downgrading in disregarding entirely the finding that the urbanized 
area of Muskegon, containing 85,000 people, would lose Grade A service 
and 73.8% of that population would lose city grade service. Finally, it 
ignored the finding that the downgrading would leave the Muskegon 
urbanized area as the only urbanized area in the State of Michigan 
without Grade A or better service. | 
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The Commission not only ignored the loss of city-grade service to 
Muskegon and the Muskegon urbanized area; it added error to error by 
turning around and capriciously taking into account gains in city grade 


service. 


In Point Il, it is shown that the Commission deprived Appellant of 


a fair oral argument and a fair hearing in overruling at the oral argu- 


ment the objection by Appellant to consideration of the alleged improved 
reception in Grand Rapids which would result from the move, a matter 
not on the record of the evidentiary hearing. This matter, which was 
alleged in the application and controverted by Appellant in its protest 
pleadings, was not made the subject of any specific issue at the request 
of the applicant, or at the initiative of the Commission. Nor did the 
applicant attempt to come forward with any evidence, under the broad 
issues concerning service, that among the areas and populations which 
would gain service there were some in the city of Grand Rapids itself 
which presently do not receive service because of antenna orientation 
problems. Overruling the objection to consideration of this extra- 
record matter was not only error but prejudicial error and its “taint” 


has not been removed by any action taken by the Commission. 


The error referred to in Point II is shown in Point III to have led 
to the consideration by the Commission of this extra-record matter, 
since the Commission did take into account the broad reception of sig- 
nals which the applicant claimed would result, and there was no evi- 
dentiary record to support the Commission's action in taking this into 
account. 


In Point IV, it is demonstrated that the Commission took action 
in violation of its own rule, which specifically and conclusively provides 
that any objection not saved by exception is waived. The Commission 
permitted counsel for the Broadcast Bureau to argue, over objection by 
Appellant, that the loss of city-grade service to Muskegon should not be 
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considered because city-grade has significance only for the principal 
city of Grand Rapids itself. Counsel for the Broadcast Bureau had filed 
no exceptions whatsoever to the Initial Decision which purported to take 
the loss of city-grade service to Muskegon into account. The Commis- 
sion's action was not only prejudicial but led to the Commission arbi- 
trarily disregarding the loss of city grade service to Muskegon, which 
was the Bureau counsel's thesis, at the same time it gave weight to 
gains of city grade service, which he had not referred to specifically. 


In Point V, it is established that the record as made showed mis- 
leading or grossly careless statements had been submitted to the Com- 
mission in the applicant's sworn application, which assured the Com- 
mission that no one would be denied television service as a result of 
the move and that the two stations to the north would continue to serve 
the area which would be vacated by WOOD-TV. The findings show that 
these were untrue statements. The Commission was in error in going 
beyond Issue 5 and conjuring up 4 burden to prove specific intent. But 
even if Issue 5 involved wrongful intent, it is clear that wooD Broad- 
casting, Inc. is presumed to intend the necessary and natural conse- 
quences of its acts. Obviously, if there were any explanations or 
mitigating circumstances, WOOD Broadcasting, Inc. alone knows which 
one of its representatives, executive, engineering, clerical or | steno- 
graphic, may have been responsible for, or may have contributed to, 
the untrue statements. Since this knowledge was exclusively within the 
control of WOOD Broadcasting, Inc., the burden of coming forward and 
providing explanations to the Commission were on WOOD Broadcasting, 
Inc. Under the circumstances, Appellant discharged its burden of 

coming forward by showing that untrue statements were made concern- 
ing the most material matters; indeed, practically the entire proceeding 


revolved around the elimination and curtailment of service to the areas 
to be vacated by WOOD-TV. 
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ARGUMENT 
I. 


THE COMMISSION IGNORED ITS STATUTORY RESPONSIBILITY 
TO MAKE AVAILABLE TELEVISION SERVICE TO ALL PEOPLE IN 
THE UNITED STATES AND FAILED TO COMPLY WITH THE 
STATUTORY MANDATE TO EFFECTUATE A FAIR, EFFICIENT AND 
EQUITABLE DISTRIBUTION OF TELEVISION SERVICE. 


Unlike the majority, the two dissenting Commissioners evaluated 
the proposal by WOOD-TV to move from the transmitter site it has 


occupied since 1953, in terms of the stated issues in the proceeding and 


with due regard for the Commission's statutory responsibility to provide 
a fair, efficient and equitable distribution of television service. They 
poth took into account the availability of other services to the areas to 
lose or gain service. One Commissioner applied the statutory standard 
in a single sentence, as follows: 
"In my opinion, moving a station from an underserved popu- 

lation area to a more adequately served population area, as 

here, is not in the public interest — it is contrary to the 

public interest." (R. 427) 
The other dissenting Commissioner also recognized the Commission's 
obligation to consider the availability of other services in applying the 
statutory standards. He noted that the factor chiefly relied upon by the 
majority for approval of the move, namely, the net gain in service to 
103,000 people, had to be viewed in the light of the fact that 100,000 of 
them already had available two or more television services. Citing the 
opinion of this Court in Hall et al. v. Federal Communications Commis- 
sion, 103 U.S. App. D.C. 248, 237 F.(2d) 567 (1956), he concluded that 
this could not "offset the 'axiomatic’ proposition that it is not in the 
public interest to eliminate altogether any service to some 900 people, 
to reduce from 2 to 1 the services available to 42,000 people, and to 
downgrade the only service available to the 85,000 residents of the 
Muskegon urbanized area.” (R. 428) 
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The decision by the majority ignores the Commission's statutory 


responsibilities; ignores the stated issues upon which the hearing was 
held; ignores the basic issue in the case as the Commission itself stated 
it; seizes upon the single factor of increased number of persons to re- 
ceive service without taking need for service into account; and arbi- 
trarily relies upon gains in services of all grades, including city grade, 
at the same time it refuses to consider losses in city grade service. 
The specific errors committed by the majority of the Commission will 


be discussed hereinafter. 


A. The Commission has a specific statutory responsi- | 
bility to make available television service to all 
people of the United States and a specific statutory © 
mandate to act upon applications so as to achieve a — 
fair, equitable and efficient distribution of television 
service. 


While Section 309 of the Communications Act establishes a general 
standard by which decisions by the Commission shall be governed, 
namely, the public interest, convenience and necessity, the Communica- 
tions Act has more specific standards which apply in cases involving 
the bringing or taking away of service to people and communities in the 
United States. In its Sixth Report on Television Allocations, 713,* the 
Commission stated its statutory responsibilities under Sections land 
307 (b) of the Communications Act as follows: 

"The Communications Act of 1934, among other things, 

establishes as a responsibility of the Commission the 

‘making available to all people of the United States, an _ 

efficient, nationwide radio service’, (Section 1), and the | 

effectuation of the distribution of radio facilities in such 

a manner that the result is fair, efficient and equitable » 

and otherwise in the public interest from the standpoint | 


of the listening and viewing public of the United States 
(Sections 303 and 307b)."' 


1 1 RR, Part Three, Page 91:604. 
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In adopting a Table of Assignments of particular channels to par- 
ticular cities, the Commission sought to carry out its responsibilities 
for allocation on an overall basis. But simply setting up an engineered 
Table of Assignments for particular cities does not exhaust either the 
responsibilities or the obligation of the Commission under Sections 1 
and 307(b). While the Commission cannot itself automatically translate 
its Table of Assignments into operating television stations whose trans- 
mission facilities are so located and so powered as to render the most 
fair, equitable and efficient distribution of service, once it is presented 
with an application to move or change a facility, it has the responsibility 
to ascertain whether the move or change would provide a more fair, 
equitable and efficient distribution of service and thereby serve the 
public interest. 


In radio and television alike, the Commission has recognized that 
the provisions of Section 301 and 307(b) constitute mandates or statutory 
directions. Thus, in the Sixth Report on Television Allocations, ! the 


Commission refers to the "mandate of the Communications Act to pro- 
vide an equitable distribution of facilities"; and in the case of North- 
western Ohio Broadcasting Corporation, 3 RR 1945 at 1954, involving 
radio stations, the Commission held that Section 307(b) constituted a 
"mandate", requiring the Commission to provide the most widespread 
and effective broadcast service possible to this country. The statutory 
direction to make at least one radio and one television service available 
to all people of the United States has been recognized by the Commis- 
sion. This recognition in television is stated as follows in the case of 
Midwestern Broadcasting Co., 15 RR 479 at 508 a: 


NOn the hroad iasue of oublic issue. convenience and neces- 
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the United States efficient radio service. Thus, the Com- 
mission, so far as possible, should extend to all the oppor- 
tunity to receive television service." (Emphasis supplied, 


This recognition in radio is stated by the Commission as follows 

in the case of Border Broadcasters, Inc., 13 RR 463 at 475: 
‘Two of the most important principles in the effectuation | 

of Section 307(b) of the Communications Act are the objec- 

tives of making available at least one broadcast service to 

all parts of the United States and of providing at least one 

broadcast service to each community." 

The enumerated issues in the Commission hearing were, | with the 
exception of Issue 5 (relating to the character qualifications of WOOD 
Broadcasting, Inc.) framed to establish a basis for findings and conclu- 
sions directed to and implementing the statutory mandates or directions 
referred to above. The first four enumerated issues are as follows: 

1. To determine the areas and populations which would 

lose principal city service, Grade A and Grade B 


service from WOOD-TV, and the other services 
available to these areas and populations. 


To determine the areas and populations which would 
gain principal city service, Grade AandGradeB | 
service from WOOD-TV, and the other services 
available to these areas and populations. 


To determine whether the operation of WOOD-TV A 
its proposed site would provide a more fair, equitable 
and efficient distribution of television service than | 
the operation of WOOD-TV at its present site. 


To determine whether a grant of the application would 

be consistent with the principles in the Commission's 

Sixth Report and Order. (R. 338-9) 
In including Issue 4 in the hearing by its Memorandum Opinion and 
Order released December 8, 1959, the Commission expressly | stated 
that appellant-protestant had alleged facts in support of its claim that 
the proposed transmitter move would violate one of the priorities set 
forth in the Commission's Sixth Report, i.e., the provision of a choice 


of services to as many persons as possible. It also expressly stated 
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that this Issue 4 also called for a conclusion based on facts adduced 
under the first two issues. (R. 127) 


In its Decision, in the third sentence of paragraph 1 thereof, the 

Commission states the basic issue as follows: 
"The basic issue is whether operation of WOOD-TV from 

its proposed site would provide a more fair, equitable and 

efficient distribution of television service than from its 

present site.” (R. 422) 

In the points that follow, it will be shown that the Commission 
ignored the statutory mandates and directions, did not apply the statu- 


tory criteria, failed to make conclusions concerning the enumerated 


issues upon which the hearing was held, ignored its own brief summary 
of the basic issue, and was arbitrary, capricious, inconsistent and 
erroneous in arriving at such conclusions as may be detected in its 
decision. 


B. It was arbitrary and erroneous for the Commission 
to dismiss as a minor factor the loss by 884 persons 
of their only television service as a result of 
WOOD-TV's relocation. 

The Commission disposed of the 884 residents of Michigan and 
their needs for continuation of their only television service in the 
following sentence: 

"With regard to the 'white' area which would be created, 

the small area and population involved (less than 900 

persons) makes the relative importance of this loss a 

minor factor.” (R. 423) 

Even in the absence of specific statutory standards looking toward the 
provision of service to all people, the Commission's disposition of the 
deprivation of service to 884 people would fail to comply with recog- 
nized standards for administrative decisions in hearing cases. A con- 
clusion must be a "rational result" from the findings of ultimate facts 
and those findings must be sufficient in number and substance to support 
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the conclusion. Johnston Broadcasting Company v. Federal Communi- 
cations Commission, 88 U.S. App. D.C. 40, 175 F.(2d) 351, 4 RR 2138. 
There are no findings to support the Commission's dismissal of this 
deprivation of service as a minor factor and the conclusion concerning 
the "white area" is not a rational conclusion from the only finding made 
by the Commission, namely, that the “white area" would be created. 


But in this proceeding there are specific statutory standards 
looking toward provision for service to all people of the United States. 
The Commission has a statutory mandate to take such action as may be 
open to it to bring at least one television service to all people of the 
United States. Unlike the somewhat vague standard of "public interest” 
which governs the Commission's over-all consideration of applications 
and particularly matters of programming and general qualifications of 
applicants, the statutory standards governing the provision of service 
to people of the United States are more specific and more definite. The 
wider the delegation of authority by Congress to an administrative agency, 
the greater the scope of filling in details, but where Congress has acted 
to prescribe certain standards with particularity, the agency does not 
have the same broad power. Addison v. Holly Hill Fruit Products, Inc., 
322 U.S. 607, 64 S.Ct. 1218, 88 L.Ed. 1488 (1944). 


To take action which would deprive 884 persons of their only serv- 
ice does not conform to either the specific statutory mandates or the 
general standard of public interest. This Court in the Hall case recog- 
nized what it characterized as axiomatic, namely, that the elimination 
of service is not in the public interest. In that case, the service which 
would be eliminated was only a prospective service because the proposed 
move was by a permittee who had not constructed at the original site; 
the service which WOOD-TV would take away from 884 persons in 
western Michigan is service on which they have relied as their only 
service and it is a service which has been rendered from the present 


site since 1953. Accordingly, the deprivation which results from the 
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WOOD-TV move would be even more substantial in its impact on the 
people being deprived of service than the prospective deprivation in the 
Hall case. It was arbitrary and capricious for the Commission to dis- 
miss this deprivation of service, this creation of a "white"' area con- 


taining 884 persons, as a minor factor.? 


C. The Commission's determination that an additional 
service to a net total of 103,000 persons is clearly 
in the public interest is not supported by the findings 
and is not a rational result from the findings. 

Although deprecating the truly significant factor of a "white" area 
containing 884 persons left without any television service whatsoever, 
the Commission categorically and without reason proclaims that the 
net gain in service to 103,000 is "clearly in the public interest". 

(R. 422) The only findings that support this conclusion are the findings 
that approximately 200,000 people will gain Grade B service and 
approximately 97,000 (R. 346) will lose Grade B service, and the dif- 
ference is approximately 103,000. In other words, the findings 
demonstrate that the Commission's subtraction is substantially 
accurate but there is absolutely no support for the conclusion that the 
net gain of 103,000 is clearly in the public interest. 


This becomes even more apparent when the meaningless net 
figure of 103,000 is separated into its two components of approxi- 
mately 200,000 people to gain Grade B service and approximately 
97,000 to lose service. The 97,000 to lose service include the 884 


= In the case of Nick J. Chaconas, 19 RR 100 at 100f, the Commission re- 
jected the argument by the applicant for Laurel, Maryland that decisive 
emphasis could not be placed on the service which would be rendered by the 
applicant for Gaithersburg to a ‘white’ area of 1.25 square miles and 45 people 
and a "gray" area of 21 square miles with 4700 people. In this vigorously con- 
tested proceeding involving the communities of Laurel, College Park and 
Gaithersburg, the Commission favored the applicant proposing to serve the 
smallest community (Gaithersburg) and by far the smallest number of people 
day and night because he would provide nighttime service to populations now 
inadequately served, i.e., the "white" and "gray" areas referred to above. 
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persons in the "white" area who will have no service whatsoever and 
the 46,000 in the "gray" area who will be left with a single service and 
deprived of any choice of service. (R. 346) The approximately 200,000 
people who will gain service all have some service and only 4,142 are 
in a "gray" area, that is, only 4, 142 presently have one service (R. 346). 
98.7% of the approximately 200,000 already have two services and would 
receive a third as a result of the move; 87% have three services and 
would receive a fourth as a result of the move; and 60% have four serv- 
ices and would receive a fifth. (R. 422) The figure of 103,000 is not 
only meaningless but it obscures and precludes the application of the 
statutory criteria. In seizing upon this figure of 103,000 to gain serv- 
ice as its first principal conclusion, the Commission failed to comply 
either with general standards for reaching a conclusion as a rational 
result from findings or with the specific statutory standards applicable 
in this case. To reach a "first principal conclusion" even on a relevant 
consideration without evaluating the "relative or comparative impor- 
tance of such a consideration is erroneous." Schaffer Transpo rtation 
Company v. United States, 355 US. 83, 78 S.Ct. 173 (1957). | 


D. The Commission was arbitrary and capricious in 
failing to consider the need for service by those 
persons who would gain or lose service. 


One of the Commission's basic errors was the failure to consider 


the availability of other services to the areas to gain service, the avail- 
ability of other services to the areas to lose service, the resultant needs 
for the services to be lost or gained, and the fair, equitable and efficient 


z Subsequent to arriving at its first principal conclusion concerning the 103,000 
people, the Commission does allude to the multiple services "most" of these 
people have available. It states (R. 423) that the loss of a choice of service, i.e., 
the loss of a second service to 42,000 people "does not outweigh the benefits of the 
gain of an additional service to almost two and one-half times as many people 
even though most of them already have multiple services available". (Emphasis 
supplied.) In referring to the multiple services as available to 'most'', the Com- 
mission is seriously inaccurate since 97.8% would receive three services and 
87% four services. The other errors will be referred to hereinafter. 
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distribution of facilities upon the basis of these needs. This basic error 
occurs in a number of places in the Decision and affects and infects the 
Commission's Decision at each point. By failing to consider these 
matters, the Commission ignored its statutory responsibilities; it 


ignored the stated issues upon which the hearing was held; it ignored 


the basic issue in the case as the Commission itself stated it to be. At 
no point did the Commission proceed to reach conclusions by the appli- 
cation of the statutory criteria to the ultimate facts. In this respect, 

the Commission failed to comply with the established requisites for 
Commission decision as restated by this Court in Johnston Broadcasting 
Co. v. Federal Communications Commission, 88 U.S. App. D.C. 40, 

175 F.(2d) 351. 


As stated under point C, supra, the Commission reached its first 
principal conclusion on the basis of sheer numbers alone, without con- 
sidering other factors. When it finally alluded to the multiple services 
most of the 103,000 persons already received, this represented a 
seriously understated and cavalier reference toa matter embraced by 
the statutory criterion of fairness and equity. In understating the avail- 
ability of other services and then concluding that the creation of a "gray" 
area where there were over 40,000 people did not outweigh the benefits 
of the gain to 103,000, the Commission did not and could not reach a 
rational result. As stated under point E, infra, the Commission wholly 
failed, insofar as city grade service is concerned, to consider the 
losses of city grade service, particularly the downgrading of service to 
the urbanized Muskegon area from city grade to Grade B. As stated 
under point F, infra, the Commission wholly failed to take into account 
the availability of other services to the persons who would gain or lose 
Grade A service ‘and obscured the facts by alluding to a net gain of 


130,000. And at no point did the Commission weigh the cumulative 
effect of the downgrading or curtailment of service. 
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The Commission was arbitrary and inconsistent in 
taking into account the populations outside Grand 
Rapids which would gain city grade service as a 
result of the move and in refusing to take into 
account the populations outside Grand Rapids (such 
as those in Muskegon and in the Muskegon urbanized 
area) which would lose city grade service as a 
result of the move. 

In adopting the Hearing Examiner's findings, the Commission 
found that both from its present and its proposed transmitter site WOOD- 
TV would provide a city-grade service to all the city of Grand Rapids. 
(R. 341-2) This high grade of service (requiring a stronger signal than 
either Grade A or Grade B) is required by the Commission's rules to 
be provided only to the principal community to be served, which is 
Grand Rapids in the case of WOOD-TV. (R. 342) However, the superi- 
ority of this grade of service, particularly for urban areas, cannot be 
ignored even though the service is provided to or taken away from areas 
other than the principal community involved 2 The enumerated issues 
in the Commission proceeding called for data as to the areas to gain or 
lose city grade service, the Hearing Examiner made findings concern- 
ing such service and the Commission in the first sentence of paragraph 
2 of its Decision purports to adopt these findings of fact, stating as 
follows: 


"The Examiner's findings of fact are not disputed and they 
are hereby adopted." (R. 422) 


The Examiner found that should WOOD-TV move, 272,643 persons would 
gain city grade service but only 6,537 of them are presently without city 

grade service. As a result of the move, 155,147 persons would no longer 
receive city grade service from WOOD-TV and 149,171 of them would be 
left without any city grade service. (R. 342) In other words, the move 


1 Statements concerning areas and populations to gain or lose city grade serv- 
ice necessarily exclude the city of Grand Rapids because it neither gains nor 


loses city grade service as a result of the proposed move. 
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would bring a first service of city grade superiority to 6,537 persons 
and would deprive 149,171 persons of their only city grade service. In- 
cluded among those who would be left without any city grade service are 
66% of the population of Muskegon and 73.8% of the population of the 
Muskegon urbanized area. (R. 343) Muskegon and the Muskegon urban- 
ized area with populations of 48,429 and 85,245, respectively, are located 
in the county adjoining the county in which Grand Rapids is located and 
have no VHF television station allocation and no television station in 
operation. Muskegon itself is 33 miles northwest of Grand Rapids 

(R. 341). If WOOD-TV should move, the Muskegon urbanized area would 
be the only urbanized area in the State of Michigan without any city grade 
service. (R. 343) 


Any validly arrived at decision would take into account the down- 
grading of service to 73.8% of the population of the nearby Muskegon 
urbanized area from city grade to Grade B; any validly arrived at deci- 


sion would take into account that this would leave the Muskegon urbanized 
area as the only urbanized area in Michigan without any city grade serv- 
ice; any validly arrived at decision would take into account that 149,171 
persons would lose their only city grade service. The Commission's 
decision takes none of these factors into account. 


However, the Commission's Decision did not wholly overlook city 
grade service. It did take into account the population which would gain 
city grade service. In paragraph 6 of its Decision, the Commission 
expressly concludes: 

™%* * * we agree with the Examiner that the much greater 
populations to gain services of all grades demonstrates 
consistency with the allocation objectives of maximum 

service expressed in the Communications Act and in the 

Sixth Report.” (Emphasis supplied.) (R. 423) 

Not only did the Commission fail to take into account the loss of 
city grade service -- an error of omission — but it affirmatively rejected 
appellant's exceptions 3, 4 and 5, stating as follows: 
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"City grade service has significance only with respect to | 

the principal city." (R. 426) | 

The downgrading of service is an adverse factor. Hall et al. v. 
F.C.C., 108 US. App. D.C. 248, 237 (.(2d) 567. Failure to take into 
account an adverse factor is reversible error. Sunbeam Television 
Corporation v. Federal Communications Commission, 100 U.S : App. 
D.C. 82, 243 F.(2d) 26. Moreover, in attributing significance to city 
grade service where there was a gain and disregarding it or failing to 
consider it where there was a loss, the Commission was arbitrary and 


capricious. 


F. The Commission was in error in concluding that 
the downgrading of Muskegon's only Grade A 
service was outweighed by the net gain in Grade AY 
service to 130,000 persons plus the theoretical 
availability of UHF channels in Muskegon. 
As shown above, the Commission refused to take into account the 
loss of city grade service to 66% of the population of Muskegon and 73.8% 
of the population of the Muskegon urbanized area. It did not stop here. 
Even in considering the loss of Grade A service, the Commission took 
into account only this loss to the city of Muskegon and not the larger 
Muskegon urbanized area. It also failed to take into account that the 
Muskegon urbanized area would be the only one in Michigan to be with- 
out a Grade A service. The Commission then proceeded to consider 


the downgrading of service to Muskegon from Grade A to Grade B and 


to dispose of it as follows: 


"The downgrading of service to Muskegon is more than out- 
weighed by the expected increase of 130,000 in the total 
number of persons within the WOOD-TV Grade A contour, 
particularly when account is taken of the fact that two | 
television channels are allocated to Muskegon by the Com- 
mission's rules." (R. 423) 


1 These facts are in the findings it purported to adopt (R. 343). 
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Here again the Commission followed the same arbitrary process which 
has affected and infected its entire Decision, namely, the ignoring or 
obscuring of the need for service or the fair, efficient and equitable dis- 
tribution of service. In referring to these 130,000 people, the Commis- 
sion completely ignores what is shown in the findings which it adopted, 
namely, that only 6,881 persons of the 285,294 to gain Grade A service 
are presently without any Grade A service whereas of the 155,919 to 

lose Grade A service, 114,456 would have no Grade A service whatso- 
ever. (R. 342) The Commission's reference to 130,000 people as the 
expected increase ‘in persons to receive Grade A service represents an 
accurate arithmetical process of subtraction. Appellant does not dispute 
that subtracting 155,919 from 285,294 leaves approximately 130,000. 
Appellant does contend that even the understated downgrading of Muskegon 
cannot be balanced or outweighed by the sheer meaningless reference to a 
net figure of 130,000. A valid consideration of the deprivation of Grade A 
service from those who need it and the provision of Grade A service to 


those who do not need it, demonstrates that the effect of the move on 


Grade A service is an adverse factor, not something which outweighs 
the downgrading of service to Muskegon. 


The reference to the two UHF television channels which were al- 
located to Muskegon in 1952 and which have never been utilized was made 
for the first time in the Commission's Decision; this Court is too well 
aware of the many UHF channels lying idle to regard these unused chan- 
nels as being anything more than a makeweight. 


G. The grant was inconsistent with the principles in 
the Commission's Sixth Report and Order as well 
as with the requirements of the Communications Act. 


Although Issue 4 relates to whether the grant would be consistent 
with the principles in the Commission's Sixth Report, the Commission 
reaches no conclusion with respect to this issue but simply refers to 
it as a question (R. 423). The reason for failing to reach any conclusion 
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is apparent. The principles, set forth in terms of priorities, which the 
Commission enunciated in its Third Report and took into consideration 
in its Sixth Report are as follows: : 
"Priority No. 1: To provide at least one television service 
to all parts of the United States. 


"Priority No. 2: To provide each community with at least 
one television broadcast station. 


"Priority No. 3: To provide a choice of at least two tele- | 
vision services to all parts of the United States. 


"Priority No. 4: To provide each community with at least | 
two television broadcast stations. 


"Priority No. 5: Any channels which remain unassigned 
under the foregoing priorities will be assigned to the 
various communities depending on the size of the 
population of each community, the geographical loca- 
tion of such community, and the number of television 
services available to such community from television 
stations located in other communities.” (1 RR, Part 
Three, 91:620) 


Priority No. 2 is not involved in this proceeding since Grand Rapids 
has a television station and will continue to have a television station. But 
the first priority and the third priority are directly involved. Approval 
of the move by WOOD-TV would be inconsistent with both the first and 
the third priority because the move will take away, not provide, a first 
television service and will take away, not provide, a choice of two tele- 


vision services. The Commission was in error in not reaching a con- 
clusion at all with respect to Issue 4 and in error in not concluding that 
a grant would be inconsistent with the principles of the Sixth Report. 


1 it should be noted that the Commission could not bring itself to state that on 
the basis of the record made in connection with the five stated issues in the 
case, a grant would serve the public interest, convenience and necessity. Nor 
does the Commission ever reach any express conclusion on what it admits is the 
basic issue, namely, whether operation of WOOD-TV from its proposed site 
would provide a more fair, equitable and efficient distribution of television service 
than from its present site. 
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The Commission was also in error in concluding as follows: 


* * * we agree with the Examiner that the much greater 
populations to gain services of all grades demonstrates 
consistency with the allocation objectives of maximum 


service expressed in the Communications Act and in the 

Sixth Report.” (R. 423) 
The inconsistency in referring to gains in services of all grades, includ- 
ing city grade, without taking into account losses and the availability of 
other service, was referred to under point E, supra. The other error 
is to attribute to the Communications Act and the Sixth Report the objec- 


tive of service to maximum numbers of people when the allocation 


objectives as expressed both in the Communications Act and in the 
Sixth Report are to provide service where it is needed. 


I. 


THE COMMISSION DEPRIVED APPELLANT OF A FAIR ORAL 

ARGUMENT AND A FAIR HEARING IN OVERRULING AT THE 

ORAL ARGUMENT THE OBJECTION BY APPELLANT TO CON- 

SIDERATION OF THE ALLEGED IMPROVED RECEPTION IN 

GRAND RAPIDS WHICH WOULD RESULT FROM THE MOVE, A 

MATTER NOT COVERED BY THE RECORD OF THE EVIDENTIARY 

HEARING. 

The proceeding before the Commission was supposed to be a pro- 
ceeding on the basis of an evidentiary record. The sixth and final issue 
promulgated by the Commission calls for a determination on the basis 
of the record made in connection with the foregoing issues. (R. 339) 

At the oral argument before the Commission en banc on December 15, 
1960, counsel for the Intervenor-Applicant went beyond the record to 
refer to certain technical improvements which would result from the 
move, namely, improvements in the reception of WOOD-TV signals in 
Grand Rapids by virtue of locating the transmitter site at a point toward 
which existing receiving antennas would be better oriented. Counsel for 
Appellant objected to the argument and consideration of such a matter, 
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which was not in evidence. The Commission expressly overruled the 


objection on the ground that it was referred to in the application. 
(T. 649-651). 


Technical improvements, antenna orientation problems and im- 
proved reception were briefly referred to in the application filed by 
WOOD Broadcasting, Inc. (R. 1-40) The allegations concerning these 
matters were controverted by Appellant-Protestant in its Protest and 
Petition for Reconsideration, were reaffirmed in the Opposition filed by 
Intervenor-Applicant, and again controverted in the Appellant's reply. 
No specific issue concerning antenna orientation or the improvement of 
reception in Grand Rapids was requested by Appellant-Protestant be- 
cause it did not believe there was any merit to the claim. However, it 
did request broad issues relating to the areas and populations which 
would gain service and the areas and populations which would lose serv- 
ice, and these broad issues were adopted by the Commission. Inter- 
venor-Applicant did not request any issues and the Commission did not 
specify any on its own initiative. At no time during the course of the 
hearing, although it made its own showing as to the areas and populations 
to gain service, did the Intervenor attempt to come forward with any evi- 
dence designed to show, under the broad issues concerning service, that 
among the areas and populations which would gain service from WOOD- 
TV as operated from its proposed site, would be areas and populations 
within the city of Grand Rapids itself which do not presently receive 
service because of antenna orientation problems. Since there was no 
evidence adduced concerning this matter, there was no cross-examination 
or rebuttal by Appellant on this subject although there were days of testi- 
mony and cross-examination on minute details of engineering’ showings. 
Neither party referred to antenna orientation problems in their proposed 
findings or in their reply findings. The Initial Decision by the Hearing 
Examiner did not refer to antenna orientation problems, which had not 
been referred to on the record, and, neither the Intervenor nor the Com- 
mission's Broadcast Bureau excepted to the failure of the Hearing 
Examiner to refer to the matter. 
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The consideration of a matter referred to in an application (par- 
ticularly when it is a matter of controversy) and not on the record of 
the evidentiary hearing, is improper and deprived Appellant of a fair 
hearing. It vitiated the efforts by Appellant-Protestant to establish on 
the basis of the evidentiary record that the grant of the application would 
not be in the public interest. The Commission erred in overruling the 
objection to the consideration of these matters which were not on the 
record of the evidentiary hearing. This was prejudicial error. As the 
Supreme Court of the United States stated in Morgan v. United States, 
298 U.S. 468, 56 S. Ct. 906, 80 L.Ed. 1288 (1936): 

"Nothing can be treated as evidence which is not introduced 

as such * * * Facts and circumstances must not be con- 

sidered which should not legally influence the conclusion.” 

Nor has the Commission made any attempt to cleanse the record 
of this matter, which was not properly before it for consideration. Even 


if the Commission were to contend that it was not influenced by these 


matters, that there is no visible indication that it relied on these matters, 
and that its conclusions and the bases therefor were arrived at inde- 
pendently of these extra-record matters, the damage has been done. 
However, the Commission's decision contains no disclaimer by the Com- 
mission that this extra-record consideration did not influence it at the 
time it formulated its judgment nor would the "taint"’ be removed by any 
finding that there is evidence on the record to support the Commission's 
ultimate conclusions. The error could be removed only by expunging 
from the record the extra-record references referred to, the holding of 
a new oral argument and reconsideration by the Commission in the light 
of the record free from the extra-record matters which now becloud the 
Commission's determination. Cf. Communist Party v. Subversive 
Activities Control Board, 351 U.S. 116, 76 S.Ct. 663 


33 
Ii. 


THE COMMISSION'S CONSIDERATION OF THE ALLEGED 

DESIRABILITY OF NOT FORECLOSING MOVES FOUND 

NECESSARY BY A STATION TO MEET CHANGING SITUATIONS 

INCLUDING TECHNICAL ADVANCEMENTS AND TO ASSURE 

BROAD RECEPTION OF SIGNALS, IS NOT SUPPORTED BY 

SUBSTANTIAL EVIDENCE IN THE RECORD. 

Under point II, it was demonstrated that it was error for the Com- 
mission to overrule the objection to consideration of matters not on the 
evidentiary record. This was error without any showing that the Com- 
mission by the very language of its Decision demonstrated that it took 
into account the matters which were not on the record of the evidentiary 


hearing. However, the Commission's language shows that it did take 


these matters into account. The Commission included the following 


language in its conclusions: 


"Any change of site, then, must be supported by a show- 
ing that the public generally will be benefited by the move. 
However, a concomitant consideration is the desirability of 
not foreclosing moves found necessary by a station to meet 
changing situations, including technical advancements, and 
to assure broad reception of its signals. Failure to take 
this into account in the evaluation of a proposed television 
transmitter move would result in imposing an unintended 
rigidity on site locations and might place an existing station 
in an untenable position vis-a-vis newcomers to the tele- 
vision field in the area.” (R. 423) 

The reference to technical advances and the assurance of broad recep- 
tion of signals stems from the reference to such matters made by 
counsel for Intervenor at the oral argument. Certainly there is nothing 
in the evidentiary record to support these statements which patently 
reflect the reference by counsel for Intervenor to the matters asserted 
in the application, controverted by the Appellant, and never brought 
forward on the evidentiary record by the Intervenor so that they could 
be the subject of proof, of cross-examination, rebuttal, findings and 


Initial Decision. 
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Iv. 


THE COMMISSION DEPRIVED APPELLANT OF A FAIR ORAL 

ARGUMENT AND A FAIR HEARING IN PERMITTING COUNSEL 

FOR THE BROADCAST BUREAU, IN VIOLATION OF THE 

COMMISSION'S RULES, TO ARGUE MATTERS NOT COVERED 

BY EXCEPTIONS. 

The Commission erred in giving consideration, over objection by 
counsel for Appellant, to arguments by counsel for the Commission's 
Broadcast Bureau that the loss of city grade service has no significance 
unless the people losing service are in the principal community of 
Grand Rapids itself (R. 668). The Broadcast Bureau did not file excep- 
tions to the findings and conclusions of the Hearing Examiner, and those 
findings and conclusions accepted gains and losses of city grade service 
wherever they occurred, as a relevant matter; accordingly the Broad- 
cast Bureau had waived its rights to argue on this point. Section 
1.154(a) of the Commission's rules is specific, definite and conclusive. 
It provides in applicable part as follows: 

"Any objection not saved by exception filed pursuant to this 

section is waived." 

The Commission is bound by its own rules. American Broadcasting 
Co., Inc. v. Federal Communications Commission, 85 U.S. App. D.C. 
343 at 348-349, 179 Fed.(2d) 437 at 442-43. Moreover, as the Court 


stated in Sangamon Valley Television Corp. v. United States, 106 U.S. 
App. D.C. 30, 269 F. (2d) 221, 18 RR 2109 at 2113: 


"Agency action that substantially and prejudicially violates 
the agency's rules cannot stand." 
The error was prejudicial. It resulted in the Commission's disregard 
of the loss of city grade service by Muskegon and the Muskegon urban- 
ized area, at the same time it took into account the gain of city grade 


service by areas and populations outside Grand Rapids, an error 


referred to under point IE. 
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THE COMMISSION ILLEGALLY IMPOSED UPON APPELLANT THE 
PROCEDURAL BURDEN OF COMING FORWARD WITH EVIDENCE | 
OF THE SPECIFIC INTENT OF WOOD OR SOME ONE OF ITS 
REPRESENTATIVES TO MISLEAD THE COMMISSION WHEN IN 
FACT APPELLANT HAD SUSTAINED ITS BURDEN OF PROCEEDING 
IN ACCORDANCE WITH RECOGNIZED STANDARDS OF PROCE- 
DURE BY COMING FORWARD WITH EVIDENCE UNDER ISSUE 5, | 
SHOWING MISLEADING OR GROSSLY CARELESS STATEMENTS 
WERE MADE. 


Issue 5 before the Commission is as follows: 


"5, To determine whether WOOD Broadcasting, Inc. or — 
its representatives made misleading or grossly 
careless statements in its application concerning | 
television service to Western Michigan, and whether 
such statements reflect upon the character qualifi- — 
cations of the applicant and particularly upon its 
reliability.” (R. 339) 


In support of this issue, Appellant introduced in evidence the following 


statement contained in the sworn statement of WOOD Broadcasting, Inc.: 


"A relocation of the antenna will not deny television service 
to any Western Michigan area. Since WOOD-TV began 
telecasting from its present location (utilizing maximum. 
facilities), two stations north of WOOD-TV have initiated 
service. These are WWTV, Cadillac, Michigan, Channel 13, 
and WBPN, [sic] Channel 7, Traverse City. The strength 
of these two stations south of their locations is sufficiently 
strong to enable viewers in the area between Traverse City 
to the north and Grand Rapids to the south to receive several 
satisfactory signals.” (R. 348) 


The Commission was thus assured! that no one would be denied 
television service as a result of the move and that the two stations to 
the north would continue to serve the area which would no longer be 
served when WOOD-TV moved to the south. But evidence presented to 


the Hearing Examiner proved that these statements were untrue. 
| 
= At the request of Appellant, official notice was taken of the absence of any 


other statements in the application concerning service to the areas which would 
lose service from WOOD-TV as a result of the move. (R. 348) 
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Evidence by the Appellant established that a twwhite" area without even 
one Grade B service would be created, and the existence of this area, 
although not its size, was admitted by the Intervenor. The Grade B 
contour of one of the two stations to the north was shown to fall more 
than five miles from the area to be vacated by WOOD-TV, leaving 

46,074 people and 1,649 square miles with only one service, not two 
services, thus creating a "gray" area. Intervenor's own engineering 
evidence at the hearing showed that 41,871 persons and an area of 

1,489 square miles would be left with only one Grade B service. (R. 344) 


Intervenor-Applicant failed to come forward with the testimony of 
any witness, — executive, engineering, stenographic or clerical — in 
explanation or mitigation of these untrue statements. The Hearing 
Examiner found that untrue statements were made (R. 352). He also 
found that there was a logical inference not refuted or explained by the 
applicant that the erroneous statements either were intended to mislead 
the Commission to favor a grant or were made with gross carelessness 
(R. 352). No exceptions were filed by Intervenor or the Commission's 
Broadcast Bureau to these ultimate findings. However, the Hearing 
Examiner concluded that the most adverse finding that could be made 
would not so reflect upon the applicant's character qualifications and 
reliability as to warrant a denial. (R. 352) 


The Commission referred to the statement in the application as 
being "not quite accurate”, noting that a small "white" area and a "gray" 
area would be created. It then went on to conclude that Appeliant- 
Protestant failed to meet its burden since it introduced no evidence 
tending to prove that Intervenor-Applicant's statement was intentionally 


misleading or that Applicant was grossly careless. (R. 424) To con- 


clude that Intervenor-Applicant was grossly careless would be an 
understatement, but it is more than supported by the evidence of the 
record. One of the stations to the north was shown by the record to not 
even come close to providing even a bare Grade B service to more than 
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1,000 square miles to be vacated by WOOD-TV. The Commission 
erroneously attempted to add an element of intent to gross careless- 


ness which is neither required by Issue No. 5 nor implicit in the term 


"grossly careless". 


The Commission was equally in error in going beyond Issue 5 
and conjuring up a burden to prove a specific intent. Appellant fully 
sustained its burden of proceeding by showing that WwooD placed in its 
sworn application statements found by the Hearing Examiner to be un- 
true, a finding not excepted to by Intervenor. This speaks for itself. 

If there are mitigating circumstances or explanations, WOOD and 
WOOD alone knows which of its representatives — executive, engineer- 
ing, clerical or stenographic — can provide the necessary information. 
It is not Appellant's burden to introduce evidence as to WOOD's state 


of mind to show specific intent since it is not required either by the 
issue nor by the state of the record. 


But even if, arguendo, Issue 5 in this case involved wrongful 


intent, the burden of coming forward would shift to Intervenor once 
Appellant showed that untrue statements constituting material repre- 
sentations were made in a sworn application; and in the absence of 
Intervenor coming forward, there would be a presumption that the evi- 
dence would be unfavorable to him. In Tendler v. Jaffee, 92 USS. App. 
D.C., 2, 7, 203 F.(2d) 14 (1953), this Court cited the following rules: 


"There is a further rule that the omission by a party to 
produce relevant and important evidence of which he has 
knowledge, and which is peculiarly within his control, 
raises the presumption that if produced the evidence 
would be unfavorable to his cause. Kirby v. Tallmadge, 
1896, 160 U.S. 379, 383, 16 S.Ct. 349, 40 L.Ed. 463; 
Fidelity & Deposit Co. of Maryland v. Helvering, 1940, | 
72 App. D.C. 120, 126, 112 F.2d 205, 211. Such presump- 
tion aids the case of an opposite party having the burden 
of proof. See, also, Interstate Circuit v. United States, 
1939, 306 U.S. 208, 226, 59 S.Ct. 467, 83 L.Ed. 610, and 
Foust v. Munson S.S. Lines, 1936, 299 U.S. 77, 86, 57 
S.Ct. 90, 81 L.Ed. 49." (Emphasis supplied.) 
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Even in income tax cases, the courts have rejected the contention 
by taxpayers who argue that mere understatement of income does not 
provide proof that they have acted willfully and with wrongful intent. In 
one recent case, McKenna v. United States, 232 F .(2d) 431 at 437 (CA. 8, 
1956) the Court stated: 

“These are questions not generally susceptible of direct 

proof but may be inferred from the facts and circumstances 

attending the act and one may be presumed to intend the 

necessary and natural consequences of his acts." 
The logic applies to the acts of Intervenor in making untrue statements 
and then failing to provide any explanation. In the absence of such ex- 
planation, Intervenor must be presumed to have intended the natural 
consequences of its act, namely, the initial granting of its application 
without hearing on the basis of its assurance to the Commission that the 
move of its transmitter site would deny television service to no one and 
that the two stations to the north would serve the area to be vacated. 


VI. 


CONCLUSION: THE COMMISSION'S ORDER GRANTING THE 
APPLICATION SHOULD BE VACATED. 

Since Appellant did not get a fair hearing and since the Commis- 
sion's Decision is palpably invalid and erroneous, its action in granting 
a construction permit and any minor modifications thereof or imple- 
mentations thereof should be set aside. This would have the effect of 
leaving outstanding WOOD-TV's license to continue to operate at its 
site northeast of Grand Rapids and to continue to provide service to 
relatively underserved areas. 


In response to Appellant's Motion for Stay and Temporary Relief 
filed on March 13, 1961, Intervenor on March 21, 1961 filed an Opposi- 
tion in which it took the position that it would proceed with construction 


at its own risk. Its specific language is set forth below: 
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‘Intervenor, of course, will proceed with the construction | 

at its new transmitter site with full notice of the risk that 

its grant conceivably could be set aside. Intervenoris - 

willing to assume that risk, confident that the Coe ES 

decision will stand up under judicial scrutiny.” 
This clear assumption of the risk was before the Court when it denied 
the Request for a Stay with Judge Fahy voting to grant the request. It 
is respectfully submitted that the Commission should be informed that 
on the basis of the record before it, no authorization for WOOD-TV to 
commence or continue operation at the site southeast of Grand Rapids 


would be warranted. 


Respectfully submitted, : 


LEO RESNICK 


1411 Pennsylvania Avenue, N.W. 
Washington 4, D.C. | 


Attorney for Appellant 


April 25, 1961 


A-1 


APPENDIX 


STATUTES AND RULES INVOLVED 


Pertinent provisions of the Communications Act of 1934, 48 Stat. 
| 
1064, as amended, 47 U.S.C. 151 et seq.: 


Section 1 


For the purpose of regulating interstate and foreign 
commerce in communication by wire and radio so as to’ 
make available, so far as possible, to all the people of the 
United States a rapid, efficient, Nation-wide, and world-wide 
wire and radio communication service with adequate facili- 
ties at reasonable charges, for the purpose of the national 
defense, for the purpose of promoting safety of life and prop- 
erty through tne use of wire and radio communication and for 
the purpose of securing a more effective execution of this 
policy by centralizing authority heretofore granted by law to 
several agencies and by granting additional authority with 
respect to interstate and foreign commerce in wire and radio 
communication, there is hereby created a commission to be 
known as the "Federal Communications Commission," which 
shall be constituted as hereinafter provided, and which shall 
execute and enforce the provisions of this Act. 


Section 307 


(a) The Commission, if public convenience, interest, or 
necessity will be served thereby, subject to the limitations 
of this Act, shall grant to any applicant therefor a station li- 
cense provided for by this Act. 


(b) In considering applications for licenses, and modi- 
fications and renewals thereof, when and insofar as there is 
demand for the same, the Commission shall make such dis- 
tribution of licenses, frequencies, hours of operation, and of 
power among the several States and communities as to pro- 
vide a fair, efficient, and equitable distribution of radio 
service to each of the same. 
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Section 309, subsections (a), (b) and (c)* 


(a) If upon examination of any application provided for 
in section 308 the Commission shall find that public interest, 
convenience, and necessity would be served by the granting 
thereof, it shall grant such application. 


(b) If upon examination of any such application the Com- 
mission is unable to make the finding specified in subsection 
(a), it shall forthwith notify the applicant and other known par- 
ties in interest of the grounds and reasons for its inability to 
make such a finding. Such notice, which shall precede formal 
designation for a hearing, shall advise the applicant and all 
other known parties in interest of all objections made to the 
application as well as the source and nature of such objec- 
tions. Following such notice, the applicant shall be given an 
opportunity to reply. If the Commission, after considering 
such reply, shall be unable to make the finding specified in 
subsection (a), it shall formally designate the application for 
hearing on the grounds or reasons then obtaining and shall 
notify the applicant and all other known parties in interest of 
such action and the grounds and reasons therefor, specifying 
with particularity the matters and things in issue but not in- 
cluding issues or requirements phrased generally. The 
parties in interest, if any, who are not notified by the Com- 
mission of its action with respect to a particular application 
may acquire the status of a party to the proceeding thereon 
by filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to the 
date of hearing. Any hearing subsequently held upon such 
application shall be a full hearing in which the applicant and 
all other parties in interest shall be permitted to participate 
but in which both the burden of proceeding with the introduc- 
tion of evidence upon any issue specified by the Commission, 
as well as the burden of proof upon all such issues, shall be 
upon the applicant. 


(c) When any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection 
(a) hereof, such grant shall remain subject to protest as 
hereinafter provided for a period of thirty days. During such 
thirty-day period any party in interest may file a protest 
under oath directed to such grant and request a hearing on 
said application so granted. Any protest so filed shall be 


z Section 309 was amended by the Communications Act Amendments, 1960, 
Public Law 86-752, approved September 13, 1960; the Amendments are not 
applicable to the present proceeding. 
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served on the grantee, shall contain such allegations of fact 
as will show the protestant to be a party in interest, and © 
shall specify with particularity the facts relied upon by the 
protestant as showing that the grant was improperly made: or 
would otherwise not be in the public interest. The Commis- 
sion shall, within thirty days of the filing of the protest, ren- 
der a decision making findings as to the sufficiency of the 
protest in meeting the above requirements; and, where it sO 
finds, shall designate the application for hearing upon issues 
relating to all matters specified in the protest as grounds for 
setting aside the grant, except with respect to such matters 
as to which the Commission, after affording protestant an 
opportunity for oral argument, finds, for reasons set forth 

in the decision, that, even if the facts alleged were to be | 
proven, no grounds for setting aside the grant are presented. 
The Commission may in such decision redraft the issues | 
urged by the protestant in ac cordance with the facts or sub- 
stantive matters alleged in the protest, and may also specify 
in such decision that the application be set for hearing upon 
such further issues as it may prescribe, as well as whether 
it is adopting as its own any of the issues resulting from the 
matters specified in the protest. In any hearing subsequently 
held upon such application issues specified by the Commis- 
sion upon its own initiative or adopted by it shall be tried in 
the same manner provided in subsection (b) hereof, but with 
respect to issues resulting from facts set forth in the protest 
and not adopted or specified by the Commission, on its own 
motion, both the burden of proceeding with the introduction 
of evidence and the burden of proof shall be upon the protes- 
tant. The hearing and determination of cases arising under 
this subsection shail be expedited by the Commission and 
pending hearing and decision the effective date of the Com- 
mission's action to which protest is made shall be postponed 
to the effective date of the Commission's decision after | 
hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the 
Commission affirmatively finds for reasons set forth in the 
decision that the public interest requires that the grant 
remain in effect, in which event the Commission shall author- 
ize the applicant to utilize the facilities or authorization: in 
question pending the Commission's decision after hearing. 
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Section 402(b) 
(b) Appeals may be taken from decisions and orders of 
the Commission to the United States Court of Appeals for 
the District of Columbia in any of the following cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the 
Commission. 

* OK KOK OK OK 

(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de- 
scribed in paragraphs (1), (2), (3), and (4) hereof. 


Administrative Procedure Act of 1946, Section 10, 5 U.S.C. 1009, 


60 Stat. 237: 


SEC. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 


(a) RIGHT OF REVIEW—Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any rele- 
vant statute, shall be entitled to judicial review thereof. 


(b) FORM AND VENUE OF ACTION — The form of pro- 
ceeding for judicial review shall be any special statutory 
review proceeding relevant to the subject matter in any court 
specified by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of competent juris- 
diction. Agency action shall be subject to judicial review in 
civil or criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive opportunity 
for such review is provided by law. 


(c) REVIEWABLE ACTS=-—Every agency action made 
reviewable by statute and every final agency action for which 
there is no other adequate remedy in any court shall be sub- 
ject to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly reviewable 
shall be subject to review upon the review of the final agency 
action. Except as otherwise expressly required by statute, 
agency action otherwise final shall be final for the purposes 
of this subsection whether or not there has been presented or 
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determined any application for a declaratory action, for any 
form of reconsideration, or (unless the agency otherwise — 
requires by rule and provides that the action meanwhile shall 
be inoperative) for an appeal to superior agency authority. 
(4) INTERIM RELIEF —Pending judicial review any | 
agency is authorized, where it finds that justice so requires, 
to postpone the effective date of any action taken by it. Upon 
such conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on appeal 
from or upon application for certiorari or other writ toa ' 
reviewing court) is authorized to issue all necessary and ap- 
propriate process to postpone the effective date of any agency 
action or to preserve status or rights pending conclusion of 
the review proceedings . ! 


(e) SCOPE OF REVIEW So far as necessary to deci- 
sion and where presented the reviewing court shall decide: 
all relevant questions of law, interpret constitutional and | 
statutory provisions, and determine the meaning or applica- 
bility of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably delayed; and 
(B) hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) con- 
trary to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of sections 
7 and 8 or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations the 
court shall review the whole record or such portions thereof 
as may be cited by any party, and due account shall be taken 
of the rule of prejudicial error. 


Rules and Regulations of the Federal Communications | 
Commission, 47 C.F.R. 


Section 1.154 


(a) Each exception to an initial decision or to any part 
of the record or proceeding in any case, including rulings 
upon motions or objections, shall point out with particularity 
alleged errors in the decision or ruling and shall contain 
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specific references to the page or pages of the transcript 
of hearing, exhibit, or order if any on which the exception 
is based. Any objection not saved by exception filed pur- 
suant to this section is waived. The exceptions should be 
concise and they will not be accepted if they contain argu- 
mentative matters or discussions of law. Lengthy excerpts 
of testimony, when desired, shall not be contained in the 
exceptions but shall be set forth in an appendix. 
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record, that Intervenor made misleading or grossly care- 
less statements in its application concerning the avail-— 
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6. Was the Commission arbitrary, capricious and in- 
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Grand Rapids which would gain city grade service as a 


result of the move and in refusing to take into account 


the populations outside Grand Rapids (such as those in 


Muskegon and in the Muskegon urbanized area) which would 


lose city grade service as a result of the move? 
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No. 16,253 
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TELEVISION CORPORATION OF MICHIGAN, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


WOOD BROADCASTING, INC., : 
Intervenor.: 


EES 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


eS 


BRIEF FOR APPELLEE 


EE” 


COUNTERSTATEMENT OF THE CASE 

Since appellant's statement of the case is argumentative 
and, in some respects incomplete, we believe a counterstatement 
of the facts will be helpful to the Court. 

This appeal is brought under Section 402(b) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402(») . Appel- 
lant, Television Corporation of Michigan, appeals from a Decision 
of the Federal Communications Commission adopted February 15, 
1961, and released February 21, 1961, affirming the grant of an 
application of the intervenor herein, WOOD Broadcasting Co., 

Inc. (WOOD) for a construction permit to change its transmitter 


site and to make incidental changes in its antenna system and 


other equipment, and denying appellant’s protest thereto, after 


re 


a full evidentiary hearing under the former protest provision 


lL 
of Section 309(c) of the Communications Act. (R. 422-428). 


The facts are as follows: 

wOOD is the licensee of Station WOOD-TV, Channel 8, 
Grand Rapids, Michigan. For more than six years, it has 
operated from a site approximately 10 miles northeast of the 
center of Grand Rapids (R. 341). On July 29, 1959, it filed 
an application for a construction permit authorizing it to 
continue serving Grand Rapids on Channel 8, but from a new 
site, located approximately 20 miles southeast of the center 
of Grand Rapids (Kk. 341). WOOD's application contained the 
following statement respecting its reasons for desiring to 
relocate its transmitter site (R. 10). 


Since the time we have moved to the northeast 
location, we have received many viewer complaints 
regarding ghosts and overloading of sets. The 
relocation of the WOOD-TV antenna south and 
slightly east of Grand Rapids is intended to 
increase the total number of TV homes served by - 
approximately 20%. Using Nielsen NCI data and 
our own estimates of coverage from the proposed 
new site circulation would increase,from 416,500 
to 508,750. : 


An antenna relocation will have the additional 
practical benefit of improving reception in the 
Grand Rapids metropolitan area. Due to the fact 
that viewers orient their antennas to receive 


—————————— 

1/ On September 13, 1960, Section 309 of the Communications 
Act was amended in several respects, including substitution of 
"pre-grant" protest procedures for the former "post-grant” 
procedures. Public Law 86-t5% 86th Cong.. 24a Sess., 74 Stat. 
889. In this brief, references to the record filed with the 
Court will be designated as "rR," except for transcript 
pages, designated as “Tr. ae 
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satisfactory signal from the weaker channel 3 

(Kalamazoo) they frequently suffer from ghosts 

and set overloading from WOOD-TV's Channel 8.. 

With reference to any adverse effect which the proposed 
move might have on areas presently receiving television service 
from WOOD's northeasterly site, the application made the 
following statement (kK. 10): 

A relocation of the antenna will not deny tele- 

vision service to any Western Michigan area. 

Since WOOD-TV began telecasting from its present 

location (utilizing maximum facilities), two 

stations north of WOOD-TIV have initiated service. 

These are WWIV, Cadillac, Michigan, Channel 13 and 

WBPN, Channel 7, Traverse City. The strength of 

these two stations south of their location is! 

sufficiently strong to enable viewers in the | 

area between Traverse City to the north and 

Grand Kapids to the south to receive several | 

satisfactory signals. 

On September 28, 1959, WOOD's application was granted 
without hearing. Appellant, who operates Station WILX-TV 
on a share-time basis on Channel 10, Onondaga, Michigan, 
timely filed a Protest and Petition for Reconsideration of 

ee! 
the grant (RK. 41-72), pursuant to former Section 309(c) and 
also under Section 405 of the Communications Act. Upon 
consideration of the protest, WOOD's opposition thereto 
(Rk. 73-108), and appellant's reply to the opposition CR. 109- 
123), the Commission, by a Memorandum Opinion and Order 

| 
released December 3, 1959, found that appellant had standing 
as a competitor and designated WOOD's application for a full 


evidentiary hearing on the following issues (R. 124-128) : 


2/ Former Section 309(c) is set out as Appendix A to this 
brief. 
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To determine the areas and populations which 
would lose principal city service, Grade A 
and Grade B service from WOOD-TV, and the 
other services available to these areas and 
populations. 


To determine the areas and populations which 
would gain principal city service, Grade A 
and Grade B service from WOOD-IV, and the 
other services available to these areas and 
populations. 


To determine whether the operation of WOOD-IV 
at its proposed site would provide a more fair, 
equitable and efficient distribution of tele- 
vision service than the operation of WOOD-TV 
at its present Site. 


To determine whether a grant of the applica- 
tion would be consistent with the principles 
in the Commission's Sixth Report and Order. 


To determine whether WOOD Broadcasting, Inc., 

or its representatives made misleading or 
grossly careless statements in its application 
concerning television service to Western 
Michigan, and whether such statements reflect 
upon the character qualifications of the 
applicant and particularly upon its reliability. 


To determine, on the basis of the record made 

in connection with the foregoing issues, 

whether a grant of the above-entitled applica- 

tion would serve the public interest, convenience 

and necessity. 

While the issues were, for the most part, identical to 

those on which appellant sought a hearing, the Commission 
did not adopt the issues as its own. Accordingly, it placed 
both the burden of proceeding with the evidence and the burden 


of proof with respect to each issue on the appellant. The 


Commission also stayed the effectiveness of its grant pending 


final decision after the protest hearing. 
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Extensive hearings were held during January and 
February, 1960. Both WOOD and the appellant adduced con- 
siderable evidence regarding the size of the areas and 
populations which would gain new service as a result of WOOD's 
proposed move, as against those areas and populations which 
would lose service, or receive a signal of lesser strength 
from WOOD's new site. As subsequently noted by the Examiner 
in his Initial Decision, much of the hearing was devoted to 
detailed examination of the theories and data relied on by 
the parties to establish these areas. Beyond the introdue- 
tion into evidence by appellant of the statement in WOOD's 
application regarding the availability of service to the area 
to be vacated by WOOD's signal, neither appellant nO wooD 
introduced any other evidence on Issue No. 5, which was 
directed to appellant's allegation that WOOD had made mis-— 
leading or grossly careless statements concerning television ser- 
vice to Western Michigan. Upon conclusion of the hearings, 
all parties, including the Commission*’s Broadcast Bureau, 
filed proposed findings and conclusions. : 
On May 26, 1960, the Examiner released his Initial 


Decision, which looked to affirmance of the grant of WOOD's 


application and a denial of appellant's protest (RK. 338-353). 


Inasmuch as the Examiner's findings of fact are not in 
essential dispute and were subsequently adopted by the Com- 


mission (&, 422), they will be discussed at some length here. 
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WOOD-TV is the only television station licensed to 
operate in Grand Rapids, the principal city it serves. The 
City of Grand Rapids has a population of 176,511 persons, 
the Grand Rapids urbanized area, a population of 226,817. 
Grand Rapids is located in Kent County. Muskegon, a city 
of 48,429 persons with an urbanized area of 85,245, lies in 
adjacent Muskegon County, some 33 miles northwest of Grand 
Rapids. Mpskegon has no VHF television station allocated 


to it, but under the Commission's Table of Assignments, two 


UHF channels (neither of which is being used) have been 


allocated thereto (kK. 341). 

Under the change in transmitter site which WOOD applied 
for, WOOD would continue to serve Grand Rapids as its principal 
city, but relocation of the transmitter site would move all 
field intensity contours approximately 24 miles to the south 
of their present location northeast of Grand Rapids (kK. 341). 
The general effect of this move, as noted by the Examiner's 
conclusions, would be to decrease WOOD's coverage to areas 
north of Grand Kapids, which generally are less densely 
populated and receive fewer television signals, and to 
increase coverage to areas to the south, which are relatively 
more densely populated and receive more television signals 
(k. 348), and to increase the total number of persons to 
receive television service (R. 423). 


Specifically, the Examiner found that both the present 


a 


and proposed operations of WOOD-TV include all of Grand Rapids 
/ 


within the principal city grade signal contours (R. 341-2). 
The Examiner further found that should the station move be 

| 
authorized, the proposed contours would encompass a net total 


of 103,000 more persons than are within WOOD's present con- 
4/ 


tours. 

As to pqpulations which wouid lose service or receive 
downgraded service as a result of WOOD's move, he found, by 
accepting appellant's evidence on the point, that 884 persons 
would lose their only television service (R. 346). This 
resulting "white" area of 10.49 square miles is located 
approximately 45 miles northwest of Grand Rapids. Some 
46,074 persons who presently received WOOD's signal would 
lose their first choice of service by virtue of opemantion 
from the new site (hence creating a "gray" area), while 
4,142 persons who now have only one service would gain their 
first choice of services as a result of the move (R. 346). 

The Examiner further found that the City of Muskegon, Michigan, 
parts of which now receive a city grade signal from WOOD and 
all of which (including the Muskegon urbanized area) receives 
37 Whether measured from the present or proposed site, the 
Principal City Grade contour extends out 39 miles from the 
transmitter site. Also, the Grade A contour goes out to 46 
miles, the Grade B to 63 miles (R. 341, Par. 9). 

4/ The exact figure of this net total, 103, 821, is derived 

by subtracting the total population loss of 97,851 persons 
within the Grade B or interference-free contours from the 


total population gain of 201,672 persons within the same 
new contours (R. 346, Par. 17). 
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Grade A service, would be within the Grade B contour of 
WOOD's proposed operation, but not within the Grade A 
contour of any existing station (R. 342). 


Regarding Issue 5 of the protest, the "character 


qualification” issue, the Examiner found that WOOD had 


made the statement in its application regarding the avail- 
ability of other service to the Western Michigan area 
although, in fact, the record at the hearing developed 
that loss of a choice of service to some 41,000 persons 

in the area and a loss of ail service to 884 persons in 
the "white" area which would result from WOOD's move. 

On the basi$ of these findings, the Examiner con- 
cluded that appellant had failed to establish that a grant 
of the protested application was not in the public interest. 
The Examiner concluded that the proposed move of trans- 
mitter site would provide a more, fair, equitable end 
evident distribution of television service than that now 
provided by WOOD's station (R.351). He further concluded 
that the much greater populations who would gain service 
than those who wouid lose it demonstrated the consistency 
of WOOD's proposal with the allocation objectives of 
maximum service expressed in the Sixth Report and Order 
(R. 351). The Examiner conciuded with respect to the charge 
that WOOD had misrepresented the facts regarding the avaii- 
ability of other service to the western Michigan area, that 


the most adverse finding which could possibiy be made"... 
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would not so reflect upon the applicant's character quali- 


fications and reliability as to warrant a denial of the 
application.” (BR. 352.) 

Appellant filed exceptions to the initial decision 
(R. 361-70) and a supporting brief (R. 371-94) to which 
WOOD replied (R. 396-411). On December 15, 1960, oral 
argument was held before the Commission en banc. The 
gist of appellant's argument was that WOOD should be 
required to stay at its present site, since appellant 
believed the gains in service stemming from operation at 
the new site did not outweigh the adverse factors. In re- 
buttal, WOOD's counsel, during the course of oral argument, 
stated (as WOOD had in its application) that the main 
reason for the proposed shift in transmitter site was to 
avoid certain antenna orientation problems inherent in 
operating from the present site (Tr. 649), Appellant 
objected on the ground that matters in the application, 
which had not been introduced in evidence at the hearing, 
were not part of the record (Tr. 651). The Acting Chairman 
overruled the objection on the ground that the reference 
was permissible, since it was to an application which was 
both the subject of appellant's protest and the protest 
hearing (Tr. 651). 
57 Sone of appeliant’s citation to “R.__" in its brief 


are to transcript pages, which are separately numbered in 
the record. in 
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Counsel for the Broadcast Bureau also argued that so- 
called “city grade service” had materiality only with reference 
to those persons within the city grade contours of the princi- 
pal city to which a station was assigned (Tr. 667-8). Appellant's 
counsel objected on the ground that since the Broadcast Bureau 
had not excepted to the Initial Decision, Bureau Counsel was 
precluded from so arguing (Tr. 668) . 

On February 2, 1961, the Commission released its final 
decision (R. 422-8). The Commission adopted the Examiner's 
findings of fact (R. 422). It also agreed with the Examiner's 
ultimate conclusion that the public interest would better be 
served by permitting WOOD to operate from its proposed site 
rather than from the present site. Commissioners Bartley 
and King dissented (R. 427-8.) 

Althought affirming the Examiner, the Commission adopted 
its own conclusions based upon the Examiner's findings. It 
noted that the proposed site complied with all technical 
requirements, and would have been approved as a matter of 
course if it were an original site selection (R. 423). On 


the factors of public gain and loss, the Commission viewed 


the additional service to be brought to some 103,000 persons 


as clearly in the public interest (R. 423). It concluded 
that the small white area (less than 900 persons in an area 
of 10.49 square miles) was a minor factor and that the lower 


grade of service to Muskegon was more than outweighed by the 
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expected increase of 130,000 persons within WOOD's new Grade 
A eaeeey particularly in view of the two UHF channels al- 
located to Muskegon by the Commission's rules, Viewing the 
loss of a second service to areas encompassing a net total 
of 42,000 persons as the most serious problem, the Commission 


concluded that this loss, while serious, did ". . . not out- 


weigh the benefits of the gain of an additional service to 


almost two and a half times as many persons even though most 


of them already have multiple services available.” (R. 423) 
The Commission further concluded that, since; the tele- 
vision allocation plan accords licensees considerable lati- 
tude in the selection of transmitter sites, provided only 
that certain prescribed minima of service and separation 
requirements are met, the proposed move here was consistent 
with the Commission's decision in Versluis Radio and Tele- 
vision, Inc., 9 Pike and Fischer, Radio Reguiation 1123. 
On this point, the Commission stated that while aes changes 
in transmitter site had to be supported by a showing that 
the public generaliy would benefit by the move, a concomitant 
consideration was the desirability of not foreclosing 
@ The Examiner found (R. 342) that within the Grade A 
contours, the total population gain would be 285,294, while 
the total Grade A loss would be 155,919, leaving, in round 


numbers, a net total gain of 130,000 persons within the 
Grade A contours. 
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moves by licensees which would permit broad reception of a 
station's signals (R. 423). 


As to whether WOOD's proposed move was consistent with 


wa 
the Sixth Report and Order, the Commission agreed with the 


Examiner that the much greater population which would gain 
service implemented the objective of maximum service ex- 
pressed in the Communications Act and the Sixth Report 

CR. 423). 

Finally, with respect to appellant's claim that WOOD 
had made false statements in its application, the Commission 
concluded that while WOOD's statement was not accurate, it 
was unnecessary to reach the ultimate question which the 
Examiner had decided in favor of the applicant, since appel- 
lant had not met its burden of proof on Issue 5 (R.424). 
Noting first that appellant had introduced no evidence tend- 
ing to prove that WOOD's statement was either intentionally 
misleading or made with gross carelessness, the Commission 
concluded that at least some evidence along such lines was 
needed to show that a grant was not in the public interest. 

The appeal was filed on March 10, 1961. On March 23, 
1961, the Court denied appellant's petition for a stay 


pendente lite, Judge Fahy dissenting. 


a 
7/ Vol. 1 Pike & Fischer, Radio Regulation (Part 3), 
Sixth Report on Television Aliocations," 91:699 et. seg 
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SUMMARY OF ARGUMENT 
I 

The Commission reasonably concluded that the original 
grant permitting WOOD-TY to move its transmitter site was in 
the public interest, because operation from the new site would 
provide a more fair, efficient and equitable distribution of 
television service than is possible from the present site. 
This conclusion, which is consistent with the standard set 
forth in Hall v. Federal Communications Commission, 99 U.S. 
App. D.C. 86, 237 F.2d 567, rests on evaluation of the overall 
gains in service, which the record shows are relatively large, 
against a loss of all graded service to a very few persons 
and downgrading of service to some others. Appellant has not 
demonstrated that this evaluation is beyond the permissible 
bounds of discretion. 

The argument that the creation of a “white" area vio- 
lates the mandates of Sections 1 and 307(b) of the Communi ca- 


tions Act and the priorities set forth in the Commission's 


Sixth Report and Order for allocating television stations among 


communities rests on the misconception that these provisions 
| 


prohibit the Commission's exercise of judgment. Neither the 
statute nor the Sixth Report and Order purports to prohibit a 
grant solely because a white area may be created. 
Il 
Appellant was not denied a fair hearing by any statements 


made at the oral argument. Permitting WOOD's counsel to refer 
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in oral argument to matters in the protested application re- 
garding WOOD's reasons for wishing to change its transmitter 
site was not prejudicial error. The antenna orientation problems 
referred to by WOOD's counsel were contained in the application 
which was the subject of the protest hearing and which both 
the Examiner and the parties treated as being in the hearing, 
even though it was not introduced in evidence. Nor did the 
Commission base its decision on these considerations, The oral 
argument made by counsel for the Commission's Broadcast Bureau, 
in which he arged that issues on city grade signals were im- 
material, similarly could not constitute prejudicial error. 

II! 

While the Commission concluded that WOOD had made an 
erroneous statement in its application that other television 
service would be available to all the area it would no longer 
serve, it also properly concluded that appellant had not sus- 
tained its statutory burden of proof under the provisions of 
former Section 309(c), which (as to issues not adopted by the 
Commission) casts on the protestant both the burden of pro- 
ceeding with the introduction of evidence and the burden of 
proof. The incorrectness of WOOD's statement was not sufficient 
to make out a prima facie case of wrongful intent or gross 
carelessness. The statement in the application, which was 
not made in response to any request for the information by 
the Commission, was somewhat ambiguous, and it was not in error 
to hold that in order to shift the burden of proceeding to WOOD, 
appellant had to’ introduce at least some evidence suggesting 


that the statement had been made with intent to mislead or with 


gross carelessness. 
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ARGUMENT 
THE COMMISSION REASONABLY CONCLUDED THAT WOOD-TV 
WOULD PROVIDE A MORE FAIR, EQUITABLE, AND EFFICI- 
ENT DISTRIBUTION OF TELEVISION SERVICE BY OPERAT- 
ING FROM ITS PROPOSED SITE INSTEAD OF FROM ITS 
PRESENT SITE. 

Under the then Section 309(c) of the Communications Act, 
appellant had the burden on issues which, as here, were not 
adopted by the Commission “of proceeding with the introduction 
of evidence and the burden of proof". It had to show “that 
the earlier ex parte grant was improvident, because it would 
not serve the public interest". Hall v. Federal Communications 

| 
Commission, 99 U.S. App. D.C. 86, 90, 237 F.2d 567, 571. The 
Commission concluded here, after full consideration of the 
record, that the original grant was in the public interest. 


This conclusion has not been shown to be beyond the permissible 


bounds of discretion. 


That WOOD's operation from its new site would substantially 


increase the number of persons capable of receiving its signal 
is unquestioned. Appellant similarly does not dispute the 
benefits to flow from an increase of 130,000 persons within 
WOOD-TV's Grade A contour. The Commission also found that 

(R, 423): | 


However, a concomitant consideration is the 
desirability of not foreclosing moves found 
necessary by a station to meet changing sit- 
uations, including technical advancements, 
and to assure broad reception of its signals. 
Failure to take this into account in the eval- 
uation of a proposed television transmitter 
move would result in imposing an unintended 
rigidity on site locations and might place: 
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an existing station in an untenable position 
vis-a-vis newcomers to the television field 
in the area. 
Consistent with the standard set forth in Hall v. Federal 
; Communications Commission, 99 U.S. App. D.C. 86, 91, 237 F.2d 
567, 572, the Commission weighed in the balance the adverse 
effects which would flow from a grant of the application. 
The Commission specifically recognized that a so-called white 
area, without Grade B or better service, would be created, 
involving less than 900 persons; that Muskegon would receive 
a signal of a lower grade; and that a net total of 42,000 
persons would have one instead of the present two services 
(R. 423). However, in view of the large number of persons 
(103,000) who would gain new service, and the larger number 
who would receive a Grade A service for the first time (130,000), 
it was concluded that the grant should be affirmed. 
This conclusion achieved maximum service from a scarce 
VHF frequency, in the face of relatively small losses of service. 


This judgment is obviously not arbitrary on its face, although 


the case may fairly be said to come within this Court's 


statement on somewhat similar factors in Triangle Publications, 


Inc., V.- Federal Communications Commission, Case Nos. 15,970 


and 15,971, decided May 11, 1961, that “the relevant factors 


——_—_——————$_———— 

8/ WOOD-TV presently provides a city grade signal to 66% of the 
population of Muskegon and 73.8% of the population of the Muskegon 
urbanized area. WOOD-TYV presently provides all of Muskegon and 
its urbanized area with a Grade A signal (R. 343). 


lt 
do not unerringly point to only one Commission solution which 
could obtain judicial approval." (Slip Op., p. 3.) 

Appellant attempts to show that the conclusion! is arbi- 
trary in that it contravenes specific statutory mandates in 
Sections 1 and 307(b) of the Communications Act, 47 U.S.C. 
151, 307(b), and was reached only by ignoring certain relevant 
facts (Br. 16-30). However, appellant misconstrues both the 
statute and the Commission's decision. Section 1 of the Act 
states the general purpose of Congress to regulate communi - 
cation by radio so as to make available, “so far as possible, 
to all the people of the United States a rapid, efficient, 
Nation-wide"™ radio communication service. And Section 307(b) 
requires that the Commission provide for “a fair, efficient, 
and equitable distribution" of radio service “among the several 
states and communities" with respect to licenses, frequencies, 


hours of operation, and power. And, in the Sixth Report and 


OS 
Order of April, 1952, 17 FR. S655, Vol. 1 (Part 3) Pike & 


Fischer, Radio Regulation 91:599, in which the Commission 
adopted a nationwide allocation of television channel assign- 
ee the Commissinn followed certain priorities which it 
had set up in an earlier Third Notice of Further Proposed Rule 


Making. These priorities are: 


——— 


9/ See Logansport Broadcasting Corp. v. United States, 93 U.S. 
App. D.C. 342, 210 F.2d 24, sustaining the Commission's author— 


ity to adopt such a table of wssignments by rule making. 
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Priority No. 1 - To provide at least one television 
service to all parts of the United States. 

Priority No. 2 - To provide each community with 
at least one television broadcast station. 

Priority No. 3 - To provide a choice of at least 
two television services to all parts of the United 
States, 

Priority No. 4 - To provide each community with 
at least two television broadcast stations. 

Priority No. 5 - Any channels which remain unas— 
signed under the foregoing priorities will be assigned 
to the various communities depending on the size of 
the population of each community, the geographical 
location of such community, and the number of tele- 
vision services available to such community from 
television stations located in other communities. 


However, neither Section 1 nor Section 307(b), to the 
extent it may be applicable here, purports to provide a fixed 


rule or do more than set a general standard within which the 
10/ 
Commission is to determine what is fairest and most efficient. 


Furthermore, it was made perfectly clear at the time of the 
Sixth Report that the priorities were merely a guide for gen- 


eral allocation purposes (rather than a standard for governing 


10/ The legislative history of Section 307(b) leaves no 

doubt that the effectuation of the general mandate of that 
section was to be accomplished through the exercise of Com- 
mission judgment. Congress had attempted in the Davis Amend— 
ment of 1928 (45 Stat. 373) to Section 9 of the Radio Act 

of 1927 (44 Stat.'1166) (which had been virtually identical 
with the present Section 307(b)), to set forth the precise 
method by which the objectives of the section were to be 
accomplished. The Davis amendment was repealed and the present 
language of Section 307(b) was enacted (49 Stat. 1475), because 
the Federal Communications Commission had found that the draw- 
ing of artificial zone lines called for by the Davis Amendment 
as guides in allocating radio facilities could not be accomplished 
satisfactorily. S. Rep. No. 1588, 74th Cong., 2d Sess., on 

S. 2243, pp. 2-3; H. Rep. No. 2589, 74th Cong., 2d Sess., on 

S. 2243, p. 3. The desire of Congress to leave the problem 

of devising the best method for meeting the needs of the 
country to the judgment of the Commission was also made clear 
in the debate on the bill. 80 Cong. Rec. 6032. 
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subsequent license modifications), and that they were not 
applied rigidly even in that context. _Sixth Report aind Order, 
Vol. 1 (Part 3) Pike & Fischer, Radio Regulation 91:620-621, 
91:625. As this Court stated in Logansport Broadcasting Corp. 
= | agcadistanes. OSMURSE lps DAC) 942, 1246nm NOM ono 26h 
upon a challenge to the validity of an assignment which varied 
from the priorities, "The ‘priorities’, moreover, clearly 
appear to have been intended as guides, not as inflexible, 
unchangeable rules." Appellant thus has no basis for any con- 
tention that, because the grant would not result in domepice 
to all persons, it therefore contravenes a specific statutory 
direction (App. Br. 17-21), or any principle established by 
the Sixth Report and Order (App. Br. 28-30) . 

The proper question is whether the Commission reasonably 
judged the issues and considerations before it. Thus, since 


the contention that the Commission could not permit the creation 


of a “white” area (one without Grade B service) of 884 persons 


cannot properly rest on the basis appellant seeks to give it 
(Br. 20-22), i.e., that a specific statutory standard forbids 
it, appellant must show that when weighed with other relevant 
factors, the creation of a white area here was beyond the bounds 
of reason. As the Commission has pointed out in the past, the 


creation of a white area by a transmitter move is a relevant, 
11/ 

but not conclusive factor. Street Electronics, Inc., 12 Pike 

————_————__— 

11/ Appellant‘s other contention, that there are no findings to 

support the Commission*s conclusion that the white area here was 

not of great significance, we think confuses the nature of find- 

ings and conplusions, The “relative importamte” of the white 

area and other factors in the setting of this case (R. 423) would 

seem to be a matter of judgment. 
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& Fischer, Radio Regulation 1117, at 1133, 1156 hat. 

The Commission's decision recognized that the creation 
of this white area was an adverse factor (R. 423). But, it 
also recognized, as appellant does not (Br. 22-23), that a 

12/ 

net increase of Grade B service to 103,000 persons was a 
factor favoring a grant in the public interest (R. 423). The 
Commission not only weighed the white area, but additionally 
specifically considered its significance in terms of the 
goals of service set forth in the Act and the Sixth Report, 
saying (R. 423): 

Incidental to the foregoing matter is the 

question of whether a grant would be consistent 

with the principles in the Commission*s Sixth 

Report and Order. Although the proposal would 

create a small white area and a gray area, we 

agree with the Examiner that the much greater 

populations to gain services of all grades 

demonstrates consistency with the allocation 
objectives of maximum service expressed in the 

Communications Act and in the Sixth Report. 

The Commission also took account of the “most serious 
problem® that a net of 42,000 persons would no longer have 


a thoice of service (R. 423), and that the City of Muskegon 


(33 miles northwest of Grand Rapids) would suffer a down- 


——— 
12/ Approximately 200,000 persons would gain a Grade B 
service, but some 97,000 would lose Grade B service (R. 346). 
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grading of the signal it received from the Grand Rapids station 
13/ 
(R. 423). 


Appellant's contention (Br. 23-24, 27-28) that the Com- 


mission failed to consider the availability of other services 
to the areas to gain and lose service flies in the face of the 
decision. Calling an area to lose service a mwhite” area 
specifically means that it is an area without other service; 


=| i 4 
again, the decision speaks of "the loss of a choice: of service" 


to 42,000 persons (R. 423); and finally, the decision recognizes 


that most persons in the areas of gain "already have multiple 


Ere H 

13/ The Commission did not consider as significant the fact 
that WOOD-TV would no longer give part of Muskegon ja signal 
of principal city grade intensity, but only that it would go 
from Grade A to Grade B. As appellant recognizes (Br. 25), 
a so-called “principal city grade” signal is required to be 
provided only to the principal community to be served. 
Section 3.685(a) of the Rules requires a station on Channel 
to provide a signal of 77 dbu (decibels above one microvolt 
per meter) to the entire principal community to be: served 
for purposes of transmitter location, 47 C.F.R. 3,.685(a); 
Vol. 1 (Part 1) Pike & Fischer, Radio Regulation 53:679. The 
rule is clearly an allocation aid, to insure that the station 
will be properly related to the community it proposes to 
serve. Since there was no change as to Grand Rapids, the 
Commission did not accord weight to any changes in! WOOD-TV's 
principal city grade signal coverage (see App. Br.: 25-27). 
This is borne out by its rejection of appeilant‘s exceptions 
to the failure of the Examiner to make findings on, other 
cities to receive or lose a principal city signal,, with the 
statement that "City grade service has significance only 
with respect to the principal city" (R. 426). The statement 
in the decision (R. 423) concerning gains in population of 
"all grades" was obviously not intended to include, city 
grade. : 
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14/ 
services available.” (R. 423 In sum, the’ Commission con- 


sidered all of the relevant factors which would militate for, 
or against, affirmation of its original decision that a grant 
would serve the public interest, Its judgment that a more 
fair, equitable, and efficient distribution of television 
service will result from WOOD-TIV's operation at the new site 
than from the present site has not been shown to be arbitrary. 
Nor do we think that appellant has demonstrated that the weight 
which the Commission attributed to the various factors it con- 
sidered is erroneous, for as this Court recognized in another 
context involving allocations problems, "whether one factor 


should outweigh the other is precisely the sort of question 
wiShed : 


which Congress . . 7° commit to the discretion of an expert 


administrative agency, not the courts.” Coastal Bend Tele- 


vision Company v. Federal Communications Commission, 98 U.S. 


ee 


App. D.C. 251, 255, 234 F. 2d 686, 690. 


———————— 

14/ As the Commission noted in its decision (R. 422), the ser- 
vice to be gained “represents a fifth service to areas en- 
compassing 60% of the gain population, a fourth service to 
areas encompassing 87% of such population, and a third service 
to areas encompassing 98.7% of such population.” The only 
consideration not specifically mentioned in the conclusion 
part of the decision was the number of services available 

to persons who would now receive Grade A service instead of 
Grade B, or vice versa; however, the findings included this 
information (R. 342), and they were adopted by the Commission 
(R. 422). 
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THAT THE COMMISSION PERMITTED WOOD'S COUNSEL 
TO REFER TO MATTERS IN THE PROTESTED APPLI- 
CATION DURING ORAL ARGUMENT DID NOT DEPRIVE 
APPELLANT OF A FAIR HEARING. 


APPELLANL OF Ao eee 
Appellant contends (Br. 30-33) that it was denied a fair 

hearing because WOOD's counsel was permitted, during oral argu- 

ment, to refer to statements WOOD had made in its application 


_ 15/ 
concerning antenna orientation problems. (Tr. 649-651.) The 


WOOD application stated that the reason for wanting to change 
| 


transmitter site was to correct viewer complaints regarding 
ghosts and overloading of sets, and to improve reception in the 
Grand Rapids area by eliminating antenna orientation problems 
(R. 10). Appellant claims that because WOOD did not request 
an issue on this matter and did not introduce evidence con- 
cerning it at the hearing, it was error to permit reference 
to it upon oral argument. We believe there was obviously no 
denial of a fair hearing because of the reference made by 
WOOD's counsel. | 

As appellant admits (Br. 31), the antenna orientation 
problems referred to by WOOD's counsel upon oral argument were 
mentioned in the application (R. 10). The application had 


been granted by the Commission upon an original finding that 
| 


15/The statement to which counsel for appellant objected was 
(Tr. 649); “The Commission agreed with the licensee that the 
public interest would be served by permitting WOOD to relocate 
its transmitter so as to avoid certain antenna orientation 
problems which it had been faced with over a number of years, 
and which it felt were to its competitive disadvantage in 
rendering a service to Grand Rapids." The matter also came 

up again on a question by a Commissioner (Tr. 655-658) . 
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a grant was in the public interest. Appellant, despite the 
fact that “it did not believe there was any merit to the claim” 
that WOOD would achieve technical and service improvements by 
the move (Br. 31), sought no issue on this question. Never- 
theless, the application remained before the Commission, and 
a reference to it in oral argument can hardly be raised to 
the level of a denial of a fair hearing, particularly where 
the Examiner and the parties treated the application as being 
in the hearing although not introduced as an exhibit. (See 
Tr. 225-8, 374-6, 380-1.) 

Nor did the Commission in any way base its decision on 
matters not properly before it. It did refer to the considera- 
tion that a station licensee should not be foreclosed from 
moves found necessary by the station to meet changing situa- 
tions (RB. 423). It did not make findings or rest material 
conclusions on the material in the application which was not 
put in issue by appellant's protest. There was no error in 


permitting counsel for WOOD to refer in oral argument to the 


application whith was the center of the entire proceeding, or 


in the mention in the decision of the Commission's general 
policy on transmitter site moves. Even if it were to be 
assumed that the Commission should not have permitted WOOD‘s 
counsel to address himself to this matter, no prejudicial error 
has been shown. Any conceivable error was harmless, and could 
not warrant a reversal. Triangle Publications, Inc. v. Federal 


Communications Commission, Case Nos. 15970 and 15971, unreported, 
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decided May 11, 1961. 


Nor did it vitiate the proceeding, as appellant urges 


(Br. 34), for counsel for the Commission's Broadcast Bureau to 
urge the Commission on oral argument that loss of a principal 
city signal by other than the principal city is immaterial (Tr. 
667-670). Commission counsel stated that his point was the mat- 
eriality of the issue which had been put in hearing at appellant's 
request, under which evidence on principal city grade signals 
had been introduced (Tr. 668). While Section 1.154(a) of the 
Rules, 47 C.F.R. 1.154(a) provides that any objection not saved 
by exception is waived, Section 1.155, 47 C.F.R. 1.155, clearly 
indicates that the Commission need not so limit itself in review- 
ing an initial decision. Furthermore, the matter had been put 
in issue by appellant's exceptions 3, 4 and 5 (R. 362-3), which 
excepted to the Examiner's failure to make findings on gains and 
losses of a principal city grade signal to other eienlese and by 
appellant's own oral argument (Tr. 633-4). In any event, mention 
at an oral argument of matter not of record or not preserved 
properly by exception has never been considered as vitiating 
the proceeding. 

III. APPELLANT FAILED TO SUSTAIN ITS BORDEN OF PROOF 

DNDER FORMER SECTION 309(c) TO SHOW THAT WOOD 


UNDER FORMER SEVILLA NO SE 
MADE A STATEMENT WHICH WAS INTENTIONALLY MISLEADING 
OR MADE WITH GROSS CARELESSNESS. 


WOOD made the following statement in its application (R. 10): 


A relocation of the antenna will not deny television 
service to any Western Michigan area. Since 'WOOD-TV 
began telecasting from its present location (utilizing 
maximum facilities), two stations north of WOOD-TV 

have initiated service. These are WWIV, Cadillac, Michi- 
gan, Channel 13 and WBPN, Channel 7, Traverse City. The 
strength of these two stations south of their location 

is sufficiently strong to enable viewers in the area 
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between Traverse City to the north and Grand Rapids 
to the south to receive several satisfactory signals. 


Contending that the statement was incorrect, appellant 
requested the following issue in the hearing: 

5. To determine whether WOOD Broadcasting, Inc., 

or its representatives made misleading or 

§rossly careless statements in its application 
concerning television service to Western Michigan, 
and whether such statements reflect upon the 
character qualifications of the applicant and 
particularly upon its reliability. 

Both the Examiner (R. 351-2) and the Commission (R. 424), 
finding that the Grade B contour of the Traverse City station 
would not reach the area which WOOD's Grade B signal would no 
longer reach, and that a small white area and a gray area would 
be created, found that the WOOD statement was not correct. The 
Examiner felt that although it could be argued that the state- 
ment was made with intent to mislead or with gross careless— 


ness, this single dereliction would not require a denial of the 


application (R. 352). The Commission concluded that it was 


not necessary to reach this question, because appellant had not 


sustained its full burden of proof under former Section 309(c). 
That Section provided in pertinent part as follows: 


..-With respect to issues resulting from facts set 
forth in the protest and not adopted or specified 
by the Commission, on its own motion, both the 
burden of proceeding with the introduction of evi- 
dence and the burden of proof shall be upon the 
protestant. 


Appellant introduced no evidence on Issue 5, which it 


had requested, but which had not been adopted by the Commission, 
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beyond the statement from WOOD’s application quoted above < 
(Tr. 225-9). And, of course, evidence of services available 
to the pertinent areas came in under the other issues. The 
Commission, finding that appellant had not introduced any 
evidence tending to prove that WOOD's statement was intention- 
ally misleading or that WOOD was grossly careless, determined 
that the incorrectness of the statement alone was insufficient 
to sustain appellant's statutory burden of proof or to shift 
the burden to WOOD. 


Appellant, in an argument based on authorities unre- 
16/ 


lated to the specific requirements of former Section 309(c), 
which casts on the protestant both the burden of proceeding 
with the introduction of evidence, and the burden of proof, 
as to issues set forth in the protest and not adopted by the 
Commission, evidently believes that the incorrect statement 

by itself was sufficient to make its case (Br. 35-8) . We 
think the matter was not so simple. The particular statement 
involved here relates to a matter where precision is difficult 


to achieve and disputes among experts are common, The state- 


ment was that the move would not “deny television service” and 


that satisfactory signals would remain available. The finding 


16/ Tendler v. Jaffe, 92 U.S. App. D.C. 2, 203 F.2d'14, cited 
by appellant (Br. 37), holds that the burden of proof is not 
shifted when the facts are peculiarly within the knowledge 

of the other party, and that only when a prima facie case is 
made does the other party run a risk, if silent, that an 
adverse inference may be drawn, It is our positinn' here that 
appellant did not make out a prima facie case. 
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was that service would be denied because a Grade B service would 
no longer be available to some people. But “service” is not 
necessarily a word of fixed meaning. It is not defined in the 


Commission's Rules for television, and although now used by the 


Commission to denote the area within the Grade B field intensi- 


ty contour, following this Court's decision in Hall v. Federal 
Communications Commission, 99 U.S. App. D.C. 86, 237 F.2d 567, 
it might nevertheless be used to denote a satisfactory signal 
which would not be calculated or within the Grade B contour. 

‘Thus, counsel for the Commission at oral argument had 
the following colloquy with Commission Craven (Tr. 671): 


COMMISSIONER CRAVEN: Is there any definition in 

the Commission's rules, or contained in any decision 
which indicates that service outside of the Grade B 
contour is unsatisfactory service? 


MR. RAWSON: No, sir. I think the Commissinn‘'s 

own expertise in this area, and, of course Com- 
missioner Craven will recognize that -- and this is, 
of course, not on the record -- but in response to 
your question, service beyond the so-called outer 
limits of the Grade B contour could be better 

than the service, the so-called service within the 
limits of the Grade B. But we have no -- 


COMMISSIONER CRAVEN: I was just trying to find out 
whether in any decision the Commission made any 
finding of that kind. 


MR. RAWSON: We have no such pronounciation with 
which I am familiar. 


At the oral argument, counsel for WOOD contended that 
the word “service” had been used jn the sense of a satisfactory 


signal (Tr. 658-659). Therefore, while WOOD itself conceded 
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at the argument that the contours showed both a small white 


area, and a gray area, the statement in the application is 
one of some ambiguity. | 

The effect of the Commission*s holding was that the 
protestant, with a statutory burden, had the responsibility 
of making some showing, by cross examination or ee 
that more was involved than ambiguity or ordinary error. It 
would also seem that intent is a proper consideration where 
denial of an application is urged upon the basis of one 
statement in the application which was not a response to a 


specific Commission request for such information. The Com- 


missionts conclusion, in this setting, was not arbitrary. 


—_——_—_—_____—_ 
17/ Appellant, of course, could have called WOOD'’s personnel 
as witnesses. 
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CONCLUSION - 


For the foregoing reasons, the Decision appealed 


should be affirmed. 


Respectfully submitted, 


Max D. Paglin, 
General Counsel, 


Daniel R. Ohlbaum, 
Assistant Generdl Counsel, 


Edward W. Hautanen, 
Counsel. 


FEDERAL COMMUNICATIONS COMMISSION 


May 24, 1961. 
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APPENDIX "A" 


Former Section 309(c) of the Communications Act of 


1934, as amended, which was in force at the time appellant 


filed its protest, provided as follows:(70 Stat. 3): 


Section 309(c): When any instrument of authori- 
zation is granted by the Commission without a hear- 
ing as provided in subsection (a) hereof, such grant 
shall remain subject to protest as hereinafter pro- 
vided for a period of thirty days. During such thirty- 
day period any party in interest may file a pretest 
under oath directed to such grant and request a 
hearing on said application so granted, Any pro- 
test so filed shall be served on the grantee, shall 
contain such allegations of fact as will show the 
protestant to be a party in interest, and shall 
specify with particularity the facts relied upon 
by the protestant as showing that the grant was 
improperly made or would otherwise not be in the 
public interest. The Commission shall, within 
thirty days of the filing of the protest, render 
a decision making findings as to the sufficiency; 
of the protest in meeting the above requirements; 
and, where it so finds, shall designate the ap- | 
plication for hearing upon issues relating to all 
matters specified in the protest as grounds for | 
setting aside the grant, except with respect to. 
such matters as to which the Commission, after — 
affording protestant an opportunity for oral 
argument, finds, for reasons set forth in the 
decision, that, even if the facts alleged were 
to be proven, no grounds for setting aside the . 
grant are presented. The Commission may in such 
decision redraft the issues urged by the protestant 
in accordance with the facts or substantive matters 
alleged in the protest, and may also specify in, 
such decision that the application be set for | 
hearing upon such further issues as it may pre-— 
scribe, aS weil as whether it is adopting as its 
own any of the issues resulting from the matters 
specified in the protest. In any hearing sub- 
sequently held upon such application issues 
specified by the Commission upon its own initia- 
tive or adopted by it shall be tried in the same 
manner. provided in subsection (b) hereof, but 
with respect to issues resulting from facts set. 
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forth in the protest and not adopted or speci- 

fied by the Commission, on its own motion, both 

the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the 
protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by 
the Commission and pending hearing and decision the 
effective date of the Commission's action to which 
protest is made shall be postponed to the effective 
date of the Commission's decision after hearing un- 
less the authorization involved is necessary to the 
maintenance or'’conduct of an existing service, or 
unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest 
requires that the grant remain in effect, in which 
event the Commission shall authorize the applicant 
to utilize the’ facilities or authorization in 
question pending the Commission's decision after 
hearing. 
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The questions presented are correctly stated in the 
appellant's brief. In the intervenor's opinion, however, the 
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UNITED STATES COURT OF APPEALS ; 
For The District Of Columbia Circuit 


No. 16,253 


TELEVISION CORPORATION OF MICHIGAN, INC., 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


Appellee, 


WOOD BROADCASTING, INC., 
Intervenor. 


APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR INTERVENOR 


COUNTERSTATEMENT OF THE CASE 


Intervenor WOOD Broadcasting, Inc., the licensee of Station WOOoD- 
TV, Grand Rapids, Michigan, applied to the Federal Communications 
Commission on July 22, 1959, for a construction permit to move its 
transmitter location and to make incidental changes in the antenna 
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system and other equipment (R. 1-40). On September 22, 1959, the ap- 
plication was approved without a hearing pursuant to the then Section 
309(a) of the Communications Act of 1934, as amended (47 U.S.C. 309(a)).2 


Appellant, the licensee of Station WILX-TV, Onondaga, Michigan, 
protested the Commission's action pursuant to Section 309(c) (47 U.S.C. 
309(c)) (R. 41-72). It claimed standing on the ground that the move of 
WOOD-TV's transmitter would increase the overlap of the service areas 
of WILX-TV and WOOD-TV, thereby creating increased competition for 
audience and revenue, to the economic detriment of WILX-TV. Having 
found that the statutory requirements for a hearing under the protest 
section were met by appellant, the Commission designated WOOD'S appli- 
cation for hearing on the following issues: 


1. To determine the areas and populations which would 
lose principal city services, Grade A and Grade B 
service from WOOD-TV, and the other services avail- 
able to these areas and populations. 


To determine the areas and populations which would 
gain principal city service, Grade A and Grade B 
service from WOOD-TV, and the other services avail- 
able to these areas and populations. 


To determine whether the operation of WOOD-TV at its 
proposed site would provide a more fair, equitable and 
efficient distribution of television service. than the 
operation of WOOD-TV at its present site. 


To determine whether a grant of the application would 


be consistent with the principles in the Commission's 
Sixth Report and Order. 


To determine whether WOOD Broadcasting, Inc. or its 
representatives made misleading or grossly careless 
statements in its application concerning television serv- 
ice to Western Michigan, and whether such statements 
reflect upon the character qualifications of the applicant 
and particularly upon its reliability. 


1 The amendments made on September 13, 1960 to Section 309 of the Communi- 
cations Act by Public Law 66-752, 86th Cong. 2d Sess. are not applicable to the 
present proceeding. Section 309(a), (b) and (c), as they existed prior to the amend- 
ments, are set forth in the Appendix to appellant's brief. 
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To determine, on the basis of the record made in con- 
nection with the foregoing issues, whether a grant of! 
the above-entitled application would serve the public’ 
interest, convenience and necessity. (R. 124-128) 

In ordering the evidentiary hearing on the protest, the Commis- 
sion stated that it was not adopting as its own any of the issues’ requested 
by the protestant, and hence, in accordance with § 309(c), the burden of 
proof, both in proving the facts alleged and in demonstrating their 
materiality and relevancy, remained on the protestant. (R. 126-B) 


Following some seven days of hearing before an Examiner, the 
Commission's Broadcast Bureau submitted proposed findings and con- 
clusions in support of WOOD's application (R. 298-314). Similarly, in an 
Initial Decision, released May 26, 1960, the Examiner concluded that the 
transmitter site move "would provide a more fair, equitable and efficient 
distribution of television service” than now provided by WOOD-TV, and 
that the reinstatement of the grant to WOOD-TV would serve the public 
interest, convenience and necessity. (R. 338-353) | 


Pursuant to exceptions to this Initial Decision filed by appellant 
an oral argument was then held before the Commission. Ina decision 
released on February 21, 1961, the Commission adopted the Examiner’ s 
findings of fact and reached the same result — namely, that the grant to 
WOOD should be affirmed, and the protest denied (R. 422- 428). The 
instant appeal is taken from that decision. 


The findings of fact, none of which are in dispute, may be sum- 


marized as follows: 7 


WOOD-TV is presently authorized to operate on Channel 8 at Grand 
Rapids, Michigan. Its transmitter site is 10 miles northeast of Grand 
Rapids. The application proposed a move toa site 19 miles southeast of 
Grand Rapids. The new site is about 24 miles directly south of the 
present site. The effective radiated power and the antenna height would 
remain virtually unchanged. The field intensity contours of both the 
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present and the proposed WOOD-TV operation are essentially circular 
in shape. The general effect of the proposed move, therefore, would be 
a shift of all contours about 24 miles to the south. (R. 341, 422) 


At both its present and its proposed site, all of the city of Grand 
Rapids is included within the principal city grade contour (i.e., the con- 
tour within which the minimum field intensity is 77 dbu). Its present 717 
dbu contour encompasses 155,147 persons (in an area of 1,836 square 
miles), who would not be included in that particular contour if the station 
moves southward.’ Among them are about 66% of the population of the 
city of Muskegon, Michigan, which is about 33 miles northwest of Grand 
Rapids. On the other hand, 272,643 persons (in an area of 1,868 square 
miles), who are presently outside WOOD-TV's 77 dbu contour, would 
come within it if the station operates as proposed. Thus, 117,000 more 
persons would be within the principal city grade contour under the 
operation as proposed than are now within that contour. (R. 341-342, 422) 


About 155,919 persons (in an area of 2,170 square miles), who are 


now within the computed Grade A contour? will be outside that contour 


after the move, whereas 285,294 persons (in an area of 2,162 square 
miles) will be newly within the Grade A contour. Thus, there would be a 
net gain of 129,375 people within the Grade A contour of the station. 

(R. 342-343, 423) 


A similar result follows the shifting of the Grade B contour south- 
ward. About 99,864 persons (in an area of 2,835 square miles) who are 
now within the Grade B contour of WOOD-TV, will be outside that con- 
tour when the station operates as proposed, whereas 212,223 persons (in 
an area of 2,780 square miles) will newly come within the Grade B 
contour. Taking appellant's computation of population within "interference- 
free" contours, the respective numbers are 97,851 and 201,672 - a net gain 


— 


2 The distance from the transmitter site, present and proposed, to the Grade A 
and Grade B contours of the station is computed as 46 and 63 miles respectively 
(R. 341). 
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of 103,821 resulting from the move of the transmitter site. (R. 344-346, 
422-423) | 


In short, the Commission found that the proposed operation of 
WOOD-TV would encompass within each of the three contours in excess 
of 100,000 more persons than are within the present contours. R. 422) 


The advantages of the move would be offset to some extent by the 
fact that 884 persons in a 10 square mile area who now receive Grade B 
service from WOOD-TV would be ina so-called "white area" — - that is, 
they would lie outside the Grade B contours of any existing station; about 
42,000 persons in an area of about 1,500 square miles who now receive 
Grade B service from WOOD-TV would be in a "gray area" that is, they 
would be within the Grade B contour of only one station; and the city of 
Muskegon, which is now partly within the predicted city grade contour, 
and partly within the Grade A contour, of WOOD-TV would fall within the 
Grade B contour of the proposed WOOD-TV operation. The service which 
would be gained by the move of WOOD-TV's transmitter site would con- 
stitute a second service to more than 4,100 persons who now have only 
one Grade B service and a third, fourth and fifth service to the rest of 
the newly acquired population. (R. 350-351, 422- 423) 


The Commission stated that "the basic issue is whether operation 

of WOOD-TV from its proposed site would provide a more fair, equitable 
and efficient distribution of television service than from its present site" 
(R. 422). Noting that it was undisputed that the proposed site complied 
with all the Commission's technical requirements — prescribing mileage 
separations, antenna height, effective radiated power, strength of signal 
over principal community, etc. — and hence that it would be approved as 

a matter of course if it were an original site selection, the Commission 
recognized that inasmuch as a C. hange of site was involved, it had the 


duty to weigh the various gains and losses in order to determine whether 
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or not the public benefits from the move 3s (R. 423) 


Having found the transmitter move would result in a net gain of 
additional service to some 103,000 persons — which was clearly in the 
public interest — the Commission proceeded to evaluate the relative im- 
portance of the offsetting factors from the standpoint of the public interest. 
It took into account the small area which would be outside any predicted 
Grade B contours but concluded that this was a relatively minor factor. It 
also took into account the fact that Muskegon would be within the Grade B 
contour of WOOD-TV rather than partly within the city grade contour and 
partly within the Grade A contour but held that this was outweighed as a 
public interest factor by the expected increase of about 130,000 persons 
within WOOD-TV's Grade A contour. This was particularly so, the Com- 
mission stated, in ‘view of the fact that Muskegon now has two UHF chan- 
nels allocated to it under the Commission's rules. As for the fact that 
42,000 persons would have one Grade B service after the move rather 
than two such services as at present, the Commission concluded that 
"Although serious, this loss does not outweigh the benefits of the gain of 
an additional service to almost 2 1/2 times as many persons even though 
most of them already have multiple services available". (R. 423) 


The Commission agreed with the Examiner that notwithstanding the 
creation of a small “white area" and a "gray area", WOOD's proposal was 
consistent with the allocation objectives of maximum service expressed in 
the Communications Act and in the Commission's Sixth Report and Order 
because of the much greater population who would gain service of all 
grades. It stated that one of the pertinent factors in determining whether 
the public interest would be served by a proposed television transmitter 
move is "the desirability of not foreclosing moves found necessary by a 


station to meet changing situations, including technical advancements, and 


3 ae A P 

The Commission cited this Court's decision in Hall v. Federal Communications 
Commission, 99 U.S. App. D.C. 86, 237 F.2d 567 (1956). The official citation of 
this case as it appears in the Commission's opinion is erroneous. 
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to assure broad reception of its signals". For, the Commission stated, 
failure to take this factor into account "would result in imposing an un- 
intended rigidity on site locations and might place an existing station in 


an untenable position vis-a-vis newcomers to the television field in the 


area". 


On balance, therefore, weighing all the advantages against a!1 the 
disadvantages, the Commission held (2 members dissenting) that the 
public interest would be served by affirming the grant to WOOD- TV. 


The Commission's decision also disposed of appellant's charge 
with respect to the following statement which appeared in WOOD's 
application: : 

"A relocation of the antenna will not deny television service 

to any Western Michigan area. Since WOOD-TV began | 

telecasting from its present location (utilizing maxim um 

facilities), two stations north of WOOD-TV have initiated 

service. These are WWTV, Cadillac, Michigan, Channel 

13 and WBPN, Channel 7, Traverse City>*The strength of 

these two stations south of their locations is sufficiently 

strong to enable viewers in the area between Traverse 

City to the north and Grand Rapids to the south to receive 

several satisfactory signals." (R. 10) 
Appellant's protest alleged that this statement was misleading and raised 
a question of WOOD's character qualifications (R. 50-52). The Commis- 
sion doubted that the conclusions drawn by the protestant weré warranted 
by the factual allegations in the protest but nevertheless included the 
matter as an issue in the hearing (R. 126-B). The burden of proof of this 
issue, as well as the other five issues, was placed on the protestant 
(R. 126-B). After the hearing was held, the Commission found on the 
basis of the record that although WOOD's statement was not quite accu- 
rate — since there would be a small "white area" and a "gray area" 
resulting from the move of the transmitter location, and since the com- 
puted Grade B contour of the Traverse City station fell somewhat short 
of reaching the area in question — there was no evidence which tended 
to prove that the statement was intentionally misleading or that WwooD 


38 the correct call letters of the Traverse City station are WPBN-TV. 
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was grossly careless in making it. In the absence of any showing along 


these lines by protestant the Commission held that the burden of proceed- 
ing with evidence on the issue had not shifted to woop. * 


SUMMARY OF ARGUMENT 
I. 


The proper statutory standard, as laid down in Hall v. Federal 
Communications Commission, 99 U.S. App. D.C. 86, 237 F.2d 567 (1956), 
was applied by the Commission in this case. The Commission weighed 
all the relevant public interest factors, including the gains and losses of 
service, and on balance determined that the relocation of intervenor's 
transmitter site was in the public interest. The evaluations placed upon 
the several public interest factors were well within the range of a 
reasonable administrative judgment and cannot be said to have been 


arbitrary or capricious. 


Contrary to appellant's contention, Congress has not prescribed 
any statutory mandate which requires the Commission to disapprove 
every change in facilities which results in a so-called "white area". Nor 
has the Commission bound itself to any rigid set of priorities with respect 
to service. Under the governing criterion of public interest, it is the 
Commission's responsibility to take account of all relevant public interest 


——————— ee 


< Since appellant's brief does not even mention the point, it has apparently aban- 
doned its contention that the move of WOOD-TV was against the public interest be- 
cause of its impact upon UHF stations. There was no issue in the hearing on that 
point. The Commission found that an overlap of Grade B contours between WOOD- 
TV and three Indiana UHF stations would either come into being or be increased, 
so that the proposed Grade B contour of WOOD-TV would include roughly 17% of 
the area and 14% of the population within the Grade B contours of the three UHF 
stations. On the other hand, an existing overlap between WOOD-TV and a UHF 
station in Lansing, Michigan would be reduced. Moreover, all the overlap areas 
involving the Indiana stations were already being served by a VHF station located 
in Kalamazoo, Michigan. Finally, the Commission noted that none of the UHF 
stations involved had registered any opposition to WOOD-TV's move. The Com- 
mission concluded that on the basis of this record, it appeared that the impairment 
of their competitive position, if any, would be negligible, and could not be said to 
constitute a threat to the public interest. (R. 424; ef. R. 347, 351) 


9 


factors. In this case it meticulously observed this principle and did not 
ignore any of the pros and cons. 


In some areas service admittedly would be slightly cur- 
tailed; in other, much larger, areas, it would be vastly increased. The 
efficient use of our limited spectrum space is an important public in- 
terest consideration. Although reasonable men might differ as to the 
evaluation of the pertinent factors, we submit that the conclusion reached 
by the Hearing Examiner, then the Broadcast Bureau, and finally the 
Commission, that WOOD-TV would provide a more fair, efficient and 
equitable distribution of service from its proposed site than from its 
existing one, was eminently reasonable. : 


Il. 


The Commission proceedings were free of any prejudicial error. 
The comment by counsel for the Broadcast Bureau to which appellant 
objects was perfectly proper. The question of the significance of "city- 
grade" service had been raised by the appellant itself in its exceptions 
to the Initial Decision. Government counsel properly and accurately 
stated that under the Commission's Rules, the only requirement for a 
signal of "city-grade" strength was over the principal community to 
which the station was assigned, in this case, Grand Rapids. 


Appellant also makes an empty objection to the statement by 


counsel for WOOD at the oral argument that the transmitter site re- 
location was designed to relieve an antenna orientation problem. This 
fact had been disclosed in the application which had been granted by the 
Commission originally. Although appellant indicated disagreement with 
this reason and had the opportunity to challenge it by requesting an issue 
on the point in the protest proceeding, it did not do so. WOOD's expressed 
reasons for the move were, therefore, uncontroverted. The Commission 
could properly take notice of the application on which it had acted to the 
extent that it was not challenged in the protest hearing. 
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In any event, however, the comments of WOOD's counsel on this 


point were innocuous. The Commission arrived at its decision, not on 


the basis of remarks at the oral argument and certainly not on the basis 
of WOOD's expressed reasons for the move. The decision was based on 
the hearing record, as will be apparent from reading the Initial Decision 
and the Final Decision. 


Under the rule of harmless error — which, this Court has noted, 
must be taken into account in reviewing a decision of an administrative 
agency — these comments of counsel at the oral argument do not amount 
to a denial of due process as claimed by the appellant. 


Il. 


Appellant's argument that the Commission imposed an unreasonable 
burden upon it to establish WOOD's character disqualifications is un- 
tenable. It itself sought an issue that WOOD had made misleading or 
grossly careless statements. Although the Commission expressed doubt 
that the factual allegations in the protest warranted the conclusion drawn 
by the protestant, it afforded the latter a full opportunity to prove its 
point. Placing the burden of proof upon it under the circumstances was 
normal and in accordance with $309(c) of the Act. 


Under the Commission's rules, the appellant could have obtained 
subpoenas to produce any material documents or witnesses, including the 
WOOD personnel who made the statement which appellant challenged. 
Instead, it relied ona palpably inadequate showing. All that could be 
properly inferred from the evidence adduced by the appellant was that 
WOOD had made a slight mistake in the computation of Grade B contours. 
This kind of evidence fell far short of establishing that WOOD was 
grossly careless or acted in bad faith. The Commission was manifestly 
justified in holding that WOOD had not been shown to be disqualified to 
receive the instant grant. 


THE COMMISSION'S DETERMINATION THAT ON BALANCE 

THE PUBLIC INTEREST WOULD BENEFIT FROM THE RELOCATION 

OF INTERVENOR'S TRANSMITTER SITE WAS WELL WITHIN THE 

PROPER RANGE OF ADMINISTRATIVE JUDGMENT 

In Hall v. Federal Communications Commission, 99 U.S. toe D.C. 
86, 237 F.2d 567 (1956), this Court held that it is the Commission’ s duty 
to weigh the advantages of a transmitter relocation, to balance the pro- 
spective gains against the prospective losses, and to reach a judgment 
on the basis of all relevant public interest factors. In the instant case 
the Commission carefully and conscientiously observed this principle. 


It recognized that it was not sufficient for WOOD to establish — as 
it indisputably did — that its application for change of location of its 
transmitter site met all the requirements of the Commission' 8 rules 
(i.e., minimum mileage separation between stations, antenna heights, 
effective radiated power, and strength of signal over the principal com- 
munity to be served). 5 The Commission held a full evidentiary hearing 
on all pertinent issues, and made extensive and undisputed findings of 
fact. It then weighed the relevant public interest advantages of the move 
against the disadvantages. On the basis of its evaluation of the relative 
importance of these several factors, the Commission arrived at a 
reasoned judgment that the public interest would be served by a grant of 
WOOD's application. Intervenor submits that the Commission applied 
the proper statutory standard; its procedures conformed to due process; 
and the result it reached was eminently reasonable. 


The recent decision of this Court in Triangle Publications, Inc. v. 


Eee 


Federal Communications Commission ® also involved an application for 


5 §§ 3.610 and 3.685(a) of the Commission's rules, 47 C.F.R. 3.610, 3.685(a) 
(1958). 


6 Nos. 15,970, 15,971, decided May 11, 1961. 
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a transmitter site relocation. After weighing the advantages and dis- 
advantages under the governing criterion of public interest, the Commis- 
sion disapproved the change. In upholding that decision, this Court said: 
"We recognize that the considerations advanced on behalf of 
Triangle by able counsel would no doubt have led to judicial 
approval of a Commission decision authorizing the change 
of location had such a decision been made. But the relevant 
factors do not unerringly point to only one Commission 
solution which could obtain judicial approval." 
Likewise, in the instant case, the relevant public interest factors can not 
be said to point unerringly to appellant's solution as the only reasonable 
one. And yet, in essence, that is appellant's central contention. 


The Commission expressly recognized that the basic issue before 
it was whether the applicant would provide a more fair, equitable and 
efficient distribution of television service from its proposed site than 


from its existing one.” The Hearing Examiner, then the Broadcast 


Bureau, and finally, four of the six Commissioners concluded that the 
change would effect a fairer, more efficient and more equitable distribu- 
tion of service. The public interest evaluations which were made in 
reaching this decision were well within their power and their capabilities. 
While appellant may differ with the Commission as to the weight which 
should have been accorded each of these factors, it can not successfully 
assert that the evaluations were outside the range of a reasonable 


C While the phrase "fair, equitable and efficient" appears in § 307(b) of the 
Communications Act, the question of compliance vel non with § 307(b) is not in- 
volved in the instant case. The Table of Television Assignments, promulgated 
after rule-making proceedings (Sixth Report, 17 Fed. Reg. 3905 (1952)) and which 
included the assignment of Channel 8 to Grand Rapids, Michigan, constituted com- 
pliance with the statutory mandate of § 307(b) to make a fair, equitable and effi- 
cient distribution of television facilities "among the several States and Com- 
munities” (Peoples Broadcasting Co. v- United States, 209 F.2d 286 (1953); Logans- 
port Broadcasting Corp. v. U. S., 210 F.2d 24 (1954)). Since WOOD-TV will continue 
to serve Grand Rapids from its new site in the manner required by the Commission's 
rules, there is no question of compliance with § 307(b) as such. 
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administrative judgment. It can not be said, in short, that they acted 
with such administrative arbitrariness as would warrant judicial in- 


trusion. Cf. Red River Valley Broadcasting Corp. v. Federal Com- 
munications Commission, 106 U.S. App. D.C. 333, 272 F.2d 562 (1959). 


Appellant is relying on an unsound premise in suggesting (Brief, 
pp. 17-19) that there is some statutory mandate which requires the Com- 
mission to confine a station to its existing location if a move would 
deprive any person of service. Appellant refers to the language in § 1 
of the Communications Act which speaks generally of making service 
"available, so far as possible, to all the people of the United States ...". 
In our view, the section is fully compatible with the general scheme of 
the Act — to wit, that the touchstone of Commission action is the public 
interest, which can only be ascertained by weighing all relevant factors. 
If, therefore, the loss of service affects, as here, a relatively few indi- 
viduals and the concomitant benefits include a vastly more effective use 
of a channel, the Commission has the statutory power to favor the move. 


In seeking an automatic application of the priorities which the 
Commission listed in the Sixth Report, the appellant is taking an untenable 
position. As the Commission has stated: "They [the priorities] were 
established as a basis upon which the total nationwide VHF-UHF realioca- 
tion was made. They did not even at that stage serve as a rigid series of 
priorities which invariably and perfunctorily determined the result. Con- 
flicting considerations in many cases had to be resolved through the 


exercise of judgments in individual cases.""” We know of nothing in the 


Commission's rules or decisions which gives appellant a right to insist 


C Section 1 of the Act refers to service and facilities at "reasonable charges", 
thus indicating that in this section Congress was thinking in terms of common car- 
riers. But, in any event, we agree that the Commission has recognized that it has 
a responsibility under the criterion of public interest to encourage the widest and 
most effective use of television. 


/ In Re Amendments of § 3.606, Table of Assignments, Television Broadcast 
Stations (Alturas, Redding and Susanville, Calif.) — Dkt. No. 13,767, FCC 61 - 


437 (April 5, 1961). 
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that the stated priorities be rigidly applied to maintain a particular 
transmitter site in order to provide a Grade B service to a relatively 
few households, when a change in the site will enable a much greater 
number of people to receive additional service on the same frequency. 
As this Court well knows, the television allocation structure is not static. 
Sound engineering and allocation practices make ita fundamental public 
interest consideration that the most efficient use possible be made of our 
limited spectrum space, if a nationwide competitive television system is 
to be achieved. 


Appellant contends that certain relevant public interest factors 
were either ignored or wrongfully minimized. On the contrary, the 
Initial Decision and the Final Decision clearly show that the Hearing 
Examiner and the Commission meticulously considered every relevant 
factor. 


Full consideration was given to the fact that an area of 10 square 
miles, containing 250 households (884 individuals) would be outside all 
computed Grade B contours. It was not unreasonable for the Commission 
to conclude that this negative factor — which affected less than a fraction 
of 1% of the net population which would gain additional service — is of 
relatively minor public importance as compared with the advantages to 

2 10 
be derived from the move. 


Appellant mistakenly asserts that the Commission failed to take 


into account that about 73% of the per sons inthe Muskegon urbanized area 
would lose their only city-grade service, and, instead, would receive a 
Grade B service from woop-Tv.** We think that paragraph 12 of the 


20 Incidentally, contour lines obviously are not electronic barriers; and since 
signals diminish gradually in intensity, it can not be said quite as definitely as 
appellant seems to do, that this area will be without a usable signal. After all, the 
entire so-called "white area" is, at its furthest point, no more than a very short 
distance from the computed Grade B contour. The relative smallness of this area 
and its close proximity to the Grade B contour of WOOD-TV and WWTYV is clearly 
shown in appellant's Exhibit 1, Figure 3 (R. 180). 


we Brief, p. 26. 
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Examiner's findings of fact, all of which the Commission expressly 
adopted, accurately sets forth all the significant effects of the change in 
WOOD-TV's transmitter site, so far as the Muskegon area is concerned. 
Thus, the findings recite that | 


"", . . Muskegon's only service is from WOOD-TV and that 
service, which is presently city grade to most of the city 
and its urbanized area, and Grade A to all of the city and 
urbanized area, would be reduced to Grade B from the | 
proposed site.” (R. 343) 


The Commission's problem was to decide whether these losses in 
the Muskegon area are more than offset by concomitant gains elsewhere. 
It concluded that on balance, 


"The downgrading of service to Muskegon is more than out- 
weighed by the =xpected increase of 130,000 in the total 
number of persons within the WOOD-TV grade A contour, 
particularly when account is taken of the fact that two | 
television channels are allocated to Muskegon by the Com- 
mission's Rules." (R. 423) 


Under the Commission's rules (47 C.F.R. 385(a)), a station 
assigned to Grand Rapids is required to place a city-grade signal over 


Grand Rapids. There is no requirement that it place a signal ‘of that 
strength (77 dbu) over any other city even though its computed contours 
may contain urbanized areas in addition to the principal community. 
Thus, the Commission properly held, in denying appellant's Exceptions 
3, 4 and 5 to the Initial Decision, that city-grade service has significance 
only with respect to the principal city (R. 426). This does not mean, how- 
ever, as appellant now argues, that the Commission ignored the loss of 
such computed service in the Muskegon area. It is clear from its deci- 
sion that the Commission took into account the extent of city-grade 
service elsewhere than Grand Rapids, before and after the move, not as 
a per se controlling consideration, but, properly, as one of the several 
relevant factors which were subject to evaluation in order to reach the 
over-all judgment on public interest. 
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The Commission viewed the loss of a choice of Grade B service to 
42,000 persons as being the most serious disadvantage. But it reached 
a value judgment that the benefits of the gain of an additional service to 
2 1/2 times as many persons was of such public importance as to outweigh 
the loss 22 recognized that some 4, 100 persons would then have two 
services rather than one, and the rest of the gain area would have three 


or more services available. 


As this Court has said, the determination of whether or not service 
curtailment is outweighed by other factors pointing toward, rather than 
away from, public interest, is a matter left to the Commission's con- 
sideration. a The proper procedure which the Court laid down in the 
Hall case — namely, the weighing of benefits and losses to the public 
from a transmitter relocation move — has been consistently followed by 


the Commission in the instant case and in similar situations. 24 


Il. 


THE COMMISSION PROCEEDINGS WERE FREE OF ANY 
PROCEDURAL ERROR 
Appellant attacks the Commission decision because of certain state- 
ments which were made in the course of oral argument before the Com- 
mission by counsel for the Broadcast Bureau and counsel for WOOD. We 
submit that no error whatever was committed. But in any event there 


was no error which was prejudicial to appellant. 


— 

2 As Finding 17 (R. 346) shows, the total gain within the "Grade B or interference- 
free contour" is 201,672 and the total loss is 97,851, thus resulting in a net gain of 
service to about 103,000 persons. 


1 
“ See, e.g., Hall v. Federal Communications Commission, supra. 


ooo 


we See, e.g., M & M Broadcasting Co., Inc., 17 Pike and Fischer RR 1255, 1262(a) 
(1959); Triangle Publications, 29 F.C.C. 315 (1960). 
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As this Court recently observed in Brown Telecasters, Inc. Vv. 
Federal Communications Commission, No. 15, 644, decided February 16, 
1961: 

", . . it appears to us that appellant has not suffered such’ 
prejudice as would entitle it to relief. Section 10(e) of the 
Administrative Procedure Act, 5 U.S.C. §1009(e)(1958) | 
requires a reviewing court to take 'due account . . . of the 
rule of prejudicial error'." 

The Court quoted with approval the statement in the Attorney General's 
Manual on the Administrative Procedure Act (1947) that ". . . errors 
which have no substantial bearing on the ultimate rights of the parties 


will be disregarded".1° 


The first error alleged by appellant is that the Broadcast Bureau, 
by not filing exceptions to the Jnitial Decision, waived its right to argue 
that city grade service is significant only with respect to the principal 
community to be served. Appellant itself had raised the question of the 
importance of city grade service by its Exceptions 3, 4 and 5 to the 
Initial Decision. Certainly, counsel for the Broadcast Bureau had the 
right to respond to appellant's contention on this point. He was serving 
his proper function at the oral argument in calling attention to the fact 
that the applicable regulation of the Commission on the subject of city 
grade service (47 C.F.R. 3.685(a) ) refers only to service to the principal 


community. 


There is likewise no merit in appellant's contention that it was 
deprived of a fair hearing because counsel for WOOD referred in the 
oral argument to antenna orientation problems which the move was de- 
signed to solve (R. 649-65 1). In the first place, the WOOD application 
which the Commission had granted on September 22, 1959 — and of which 
the Commission could, of course, take official notice — contained WOOD's 
reasons for the proposed move of the transmitter site, including the 


SS ————— ; 
15 See, also, Triangle Publications, Inc. v. Federal Communications Commission, 
note 6, supra. 
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correction of antenna orientation problems in order to enable viewers 

in Grand Rapids to obtain improved reception.-° Although appellant 
stated in the protest that it disagreed with these reasons, it did not seek 
any issue with respect to them in the protest proceedings, and, therefore, 
they remain uncontroverted. In any event, assuming arguendo that 
counsel for WOOD should not have called the Commission's attention to 
these reasons, no harm was done. 


The Commission's decision was based, not upon the remarks of 
counsel at the oral argument or the reasons advanced by WOOD in its 
application in support of the move, but rather upon the record evidence 
in the case. Concededly, the Commission recognized that so long as 
Commission rules on minimum mileage separations, antenna height, etc., 
are satisfied, it is desirable to maintain reasonable flexibility on the 
part of licensees in the choice of transmitter sites so as to meet chang- 
ing situations, including technical advancements, and to ensure broad 
reception of its signals. The Commission was merely reiterating — as 
one of the several pertinent public interest factors — a general principle 
which it had enunciated on many prior occasions. In 1955, for example, 
it rejected a proposal to impose fixed mileage limitations on the location 


of transmitter sites, saying (Report and Order on Amendment of Sec. 
3.685, 13 RR 1530(a), 1535-1536): 


"The Commission's present rules afford wide flexibility in 
the choice of transmitter sites. The proposed amendment, 
however, would place a fixed mileage limitation on the 
location of such sites. We have carefully reviewed and 
evaluated the comments filed in this proceeding, and have 
concluded that a fixed limitation on the location of sites is 
neither desirable nor practicable. In our view, a provision 
which would require transmitters to be located within a 
specified distance from the city to be served could defeat 
the objectives of our assignment table by preventing the 
most efficient employment of television channels. It is 
essential, we believe, that the licensee retain flexibility in 
choosing a site since many varied factors enter into the 
selection of a site - factors such as terrain, local zoning 
regulations, air hazard considerations, economics, etc." 


19 


Appellant insists, however, that even if there is no visible indica- 
tion that the Commission was influenced by the comments of counsel with 
respect to the antenna orientation problem which WOOD was trying to 
solve, the "taint" must be removed by ordering a new oral argument. 

The insistence that a new oral argument is necessary ignores | the rule 
of "prejudicial error". We think that, even viewing counsel's remarks 
in the light most favorable to appellant, they will be seen to have no 


substantial bearing on the ultimate decision in this proceeding. 


Tl. 


THE COMMISSION PROPERLY DISPOSED OF APPELLANT'S ATTACK 
ON INTERVENOR'S CHARACTER QUALIFICATIONS 

Appellant complains that the Commission imposed an illegal pro- 
cedural burden upon it with respect to its charge that WOOD had inten- 
tionally mislead the Commission or had been grossly careless in making 
a statement on the existence of television service from other stations. 
The Hearing Examiner held that the most damaging inference that could 
be made as to the falsity of the statement would not so reflect on WOOD's 
character qualifications and reliability as to warrant a denial of its 
application. The Commission, in turn, said it was unnecessary to reach 
that ultimate question since the evidence which protestant had introduced 
did not even tend to prove that the statement was intentionally misleading 
or constituted gross carelessness. | 


When WOOD's application was set for hearing on appellant's protest, 
the Commission expressed doubt that any conclusion of character dis- 
qualification was warranted by the factual allegations contained i in the 
protest. Despite this doubt, the Commission gave appellant a full oppor- 
tunity to come forward with some evidence in support of its attack on the 
character qualifications of WOOD. All that appellant adduced in the way 
of evidence was the showing that the computed Grade B contours of the 
Traverse City and Cadillac stations did not overlap the Grade B contour 
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of WOOD-TV operating as proposed. In other words, it showed that 
there would be a very small "white area" and a "gray area". Although, 
under the Commission's rules (47 C.F R. 1.131-1.135), the appellant had 
access to subpoenas to compel the attendance of material witnesses, in- 
cluding, of course, the personnel of WOOD who participated in the prep- 
aration of the application, and also to compel the production of any 
material document, appellant did not attempt to produce any evidence 
other than the bare engineering showing on the Grade B contours. 
Literally, WOOD's statement did not even refer to Grade B contours. It 
asserted that "A relocation of the antenna will not deny television service 
to any Western Michigan area" and that "the strength" of the Cadillac and 
Traverse City stations is such that viewers in the area between Traverse 
City and Grand Rapids are able "to receive several satisfactory signals" 
(R. 10). But even if this is construed to refer to signals of "Grade B" 
intensity, the Court and the Commission are well aware of the fact that 
projections as to where the field intensity contours of a proposed station 
will fall are subject to numerous error factors ae Section 3.683(a) of the 
Commission's rules states, inter alia, that the specified Grade A and B 
contours indicate the approximate extent of coverage. Therefore, even 
though WOOD's statement was found to be slightly inaccurate as com- 
pared to the Grade B contours as finally computed in the record of the 
hearing, appellant's evidence fell far short of establishing that WOOD 
was grossly careless or acted in bad faith. At the worst all that could 
properly be inferred from the evidence was that a mistake had been made 
by WOOD in the computation of the Grade B contours of the Traverse 
City and Cadillac stations. 


It should be noted, in this connection, that the engineering experts 
themselves found it impossible to reach agreement on the location of 
computed contours. Indeed, appellant itself stated in its protest that the 


ei Ro een oie EE 
IT see, e-g., M & M Broadcasting Co., Inc., 17 Pike & Fischer RR 1255, 1262 
(1959). 
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move by WOOD-TV would create a “white area" affecting 604 persons 

and 5.3 square miles.1® In the course of five days of hearing devoted 
principally to the question as to whether or not the Commission' s stand- 
ards are subject to a sufficiently precise application even to measure 

this small area, appellant's engineering expert computed it as 10.5 square 
miles (encompassing 884 individuals). The consulting engineer employed 
by WOOD estimated the area to be 3.3 square miles encompassing 138 
people: 19 In dealing with such a small portion of total coverage, some 
margin for human error must inevitably be permitted. 


Under these circumstances, the Commission was manifestly 
justified in holding that appellant had not succeeded in demonstrating 
that WOOD was disqualified from receiving the instant cane 


CONCLUSION 


The Commission applied the proper statutory standard and its 
proceedings were free of any prejudicial error. Its evaluation of all the 
pertinent public considerations cannot be said to be so unreasonable as 
to be arbitrary and capricious. | 

For the foregoing reasons, it is respectfully submitted that the 
decision should be affirmed. 


Respectfully submitted, 


HAROLD DAVID COHEN 
1007 Ring Building 
Washington 6, D. C. 


Thomas N. Dowd Attorney for Intervenor 
Pierson, Ball & Dowd WOOD Broadcasting, Inc. 
1007 Ring Building 
Washington, D. C. 


Of Counsel 
May 24, 1961 


8 R. 48, par. 7; 173. 
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REPLY TO ARGUMENTS BY APPELLEE AND INTERVENOR 
IN DEROGATION OF SECTIONS 1 AND 307(b) OF THE 
COMMUNICATIONS ACT 


In order to reach their basic argument that the Commission has 
almost unlimited discretion in its application of the general public 
interest standard, Appellant and Intervenor have attempted to read 
out of the Communications Act the specific statutory direction of Sec- 
tion 1. As far as the specific statutory mandate of Section 307(b) is 
concerned, Appellee seeks to reduce it to nothing more than a general 
requirement to'weigh such factors as the Commission chooses to weigh, 
and Intervenor denies that it has any applicability whatsoever. All of 
their attempts to avoid the application of the clear and unmistakably 
statutory directions and mandates contained in Section 1 and 307 (b) are 


without merit, as will be shown below. 


1. The Commission's Responsibility to Apply Section 1 


Appellant, in its main brief (pp. 17-19),has demonstrated that the 
Commission itself has over the years interpreted Section 1 of the Com- 
munications Act as constituting a "statutory direction" to make television 
service available, so far as possible, to all people of the United States. 
This has been the Commission's own express interpretation of Section 1, 


both in adjudicatory proceedings and in rule-making proceedings. Nor 
does the Commission's own consistent interpretation do violence either 


to the plain language 4 of Section 1 or to what the rational mind would 


: Intervenor seeks to suggest, but does not argue or cite any supporting Com- 
mission decision or Court opinion, that perhaps the reference in Section 1 to 
"reasonable charges" indicates Congress was thinking only in terms of common 
carriers. The statute itself provides an answer to this suggestion; the term 
'tradio communication" is defined in Section 3 (b) of the Act as the "transmission 
by radio of writing, signs, signals, pictures, and sounds of all kinds * * *" and 
Section 3(0) defines broadcasting as the "dissemination of radio communications 
intended to be received by the public * * *". Accordingly, the Act itself shows 
that Congress was stating a policy for radio communication of all kinds, including 
broadcasting, and the Commission has never deviated from its consistent inter- 
pretation that Section 1 relates to and includes broadcasting. 
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expect as a statement of Congressional intent, purpose and policy. 


Neither the Intervenor's brief nor Appellee's brief has citeda 
single Commission decision or Court opinion articulating a contrary 
interpretation and Appellant knows of no such case. 


Neither Intervenor nor Appellee has faced up to the plain language 
of this specific statutory direction or the Commission's consistent inter- 
pretation of it. Intervenor (Brief, p. 13) first attempts to answer Appel- 
lant's argument by stating that it is relying on an unsound premise in 
suggesting there is a statutory mandate requiring the Commission to 
confine a station to its existing location if a move would deprive any 
person of service. The short answer to this is that neither Section 1 
nor the Commission's interpretation of it nor Appellant's argument 
pertain to service to every single person in the United States without 
some consideration of other factors. Intervenor admits as much in its 
second sentence which quotes from Section 1 the phrase "'so far as pos- 
sible’. Accordingly, it is apparent that Intervenor has attenapted to set 
up an argument which falls of its own weight. 


Secondly, Intervenor attempts to read Section 1 and the Commis- 


sion's consistent interpretation of it out of the Act by arguing that the 
touchstone of Commission action is the public interest and that Section 
1 is fully compatible with this general standard. There is no doubt that 
the direction of Section 1 to extend service insofar as possible to all 
persons of the United States, is consistent with the general standard of 
public interest set forth in Section 309. But this does not mean that the 
general standard supersedes the more specific — it means that the 
general standard may be employed (along with the statutory require- 
ment of Section 307 (b) for a fair, efficient and equitable distribution 
of service) in determining if there are circumstances which require a 
departure from the specific direction of Section 1. The Commission's 
decision makes no such determination. It ignores both Section 1 and 
its responsibility under it. | 
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Appellee's brief (p. 17) asserts that Appellant misconstrues the 


statute, apparently including Section 1 in its reference to "the statute”. 

It does not say how or why, except to suggest (p. 18) that Section 1 

(along with Section 307 (b)) does not purport to provide a fixed rule or 

do more than set a general standard within which the Commission is to 
determine what is fairest and most efficient. This assertion is made 
without benefit of reasoning, logic or precedent and is completely refuted 
by the Commission's consistent interpretation of Section 1 as a "statutory 
direction" or specific responsibility. 


| 2. The Mandate of Section 307 (®) 


Although Appellee does not deny that Section 307 (b) is applicable 
to the'move by WOOD-TV, it indirectly attempts to quarrel with Appel- 
lant's argument (main brief, p. 18) that the equitable distribution of tele- 
vision facilities is a mandate and consistently recognized by the Commis- 
sion as such, by asserting (p. 18) that Section 307 (b) merely sets a general 
standard. In support of its apparent unwillingness here and now to accept 
307 (b) as the mandate it has hitherto regarded it, Appellee cites no cases 
and relies solely on a legislative history which reveals only that Congress 
enacted the present language in Section 307 (b) after trying out and abandon- 
ing a mathematical scheme of dividing the country into five zones, each 
consisting of a number of states and with each zone assigned an equal 
share of radio facilities. The repeal in 1936 of this detailed mathematical 
approach and the substitution of the present language does not detract from 
Section 307 (b) as a specific statutory mandate and in no way supports 
Appellee's attempt to downgrade the import and applicability of Section 


307 (b) to the hearing record before the Commission. ” 


Intervenor's' attempt (p. 12, fn. 7) to deny the applicability of 307 (b) to the 
entire proceeding is as belated as it is erroneous. Issue 3, which relates to the 
"fair, equitable, and efficient distribution of television service" (main brief, p. 5) 
was framed by Appellant on the basis of 307 (b), which expressly relates to the 
fair, efficient and equitable distribution of service; and the Hearing Examiner 
stated in his initial decision (R. 349) to which Intervenor filed no exception, that 
the case was governed by the "statutory mandate for a fair, equitable and efficient 

(Cont'd. on following page) 
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REPLY TO ARGUMENTS CONCERNING THE EXPRESS 
PRIORITIES AND OBJECTIVES OF THE SIXTH REPORT 
Carrying their arguments one step further to free the Commission 

from either statutory or other directions, guides or principles, both Ap- 
pellee (pp. 17-19) and Intervenor (pp. 13-14) argue that the priorities 
followed by the Commission in establishing its nationwide assignment 
plan were merely a guide for general allocation purposes and not applied 
rigidly even in that context. Therefore,they argue, in effect, that Appellant 
has no basis for its contention that the grant to WOOD contravenes any 
principle established by the Sixth Report and Order. | 


This argument is fallacious in that it jumps from the contention 
that the priorities are not and probably cannot always be rigidly applied 
to the contention that they are to be disregarded entirely. These priorities 
represent a clear and simple statement of the clear implications, if not 
express directions, of Sections 1 and 307 (b). They reflect the most 


elementary principle that at least where there is a choice, service should 


be provided to those who need it rather than to those who already have 
multiple services. 


The Commission included an issue, Issue 4 (main brief, p. 5) 


expressly relating to these priorities or principles and acknowledged 
that Appellant had alleged facts in support of its claim that the proposed 


2 (Cont'd. from preceding page): 
distribution of television facilities" (emphasis supplied). We believe Intervenor's 
quarrel both with the Examiner and the Commission comes too late. In any event, 
Intervenor's contention is baseless and the cases cited do not preclude the applica- 
tion of Section 307 (b) to the consideration of areas and populations to gain or lose 
reception service (and their need for service) from competing proposals for the 
same Channel or from an application to move an existing station. This Court held 
in the Logansport and Peoples Broadcasting cases (Logansport Broadcasting Corp. 
v. United States, 93 U.S. App. D.C. 342, 210 F.2d 24; Peoples Broadcasting Co. v. 
United States, 209 F.2d 286) that the Commission could hold a rule making proceed- 
ing and set up an allocation of channels among communities on the basis of a master 
plan, and thereby confine all applicants for a given community to a specific channel 
or channels. It did not hold that in adjudicatory proceedings the Commission could 
not or should not apply 307 (b) to the specific facts in an adjudicatory proceeding, in 
considering whether the downgrading and eliminating of service to some areas and the 
provision of additional service to areas which do not need service, constitutes a fair, 
efficient and equitable distribution of service. 
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move would violate one of the priorities set forth in the Commission's 
Sixth Report by calling attention to the deprivation of the second service 
to a good many people. (R. 127). In view of this specific issue, the Com- 
mission had a legal obligation either to reach a conclusion with respect 
to these priorities or principles or state why it was not doing so. But 

the Commission never stated in its decision why it disregarded priorities 
1 and 3, relating to a first and second television service, and why it 
attached overwhelming weight to a third and principally a fourth and 

fifth service — a type of service not even included in the Commission's 
last or lowest priority in the Sixth Report. 


However, while Appellee now urges that the priorities were only 


for allocation purposes and Appellant cannot rely on them, the Commis- 


sion in its decision (R. 423) placed great weight on simply the sheer 
numbers of people to gain services of all grades (without regard to need 
for service or the availability of other services) and concluded that this 
demonstrated consistency with the allocation objectives of maximum 
service expressed in the Communications Act and in the Sixth Report. 
Appellee's argument apparently is that the Commission can refer to 
allocation objectives in the Sixth Report to support a grant, but Appellant 
cannot refer to them to show that a grant would not result ina fair, 
equitable and efficient distribution of service. This error is compounded 
by the Commission's attempt to attribute to the Sixth Report the objective 
of providing service to sheer numbers of people without regard to the 
availability of other service when in fact the priorities in the Sixth Report 


demonstrate that it was the objective of the Sixth Report to provide service 
where it was needed. 


Neither Intervenor nor Appellee were able to provide any answer to 
Appellant's argument (main brief, p. 30) that it was error to attribute to 
the Communications Act and the Sixth Report the objective of service to 
maximum numbers of people when the allocation objectives both in the 
Communications Act (Secs. 1 and 307(b)) and in the Sixth Report (the 
priorities) are to provide service where it is needed. 


i 


THE FAILURE OF THE COMMISSION'S DECISION TO WEIGH 
AND CONSIDER SEVERAL SIGNIFICANT FACTORS 


Even in the absence of specific statutory directions andi standards 
looking toward providing service where it is needed in preference to 
providing service where it is not needed, the Commission's decision 
fails to comply with recognized standards for administrative decisions 
in hearing cases. While Appellee (pp. 19-22) and Intervenor (pp. 12-16) 
urge that the Commission took all relevant factors into account, this is 


simply not true. | 


1. In reaching its conclusions, the Commission 's decision did 
not weigh and consider that the move.would deprive 114,456 per- 
sons of their only Grade A service and give Grade A service 
to only 6,881 previously without Grade A service. (main, — 
brief, p. 28). 


Appellee relegates to a footnote (p. 22, fn. 14) its admission that 


this was not mentioned in the Commission's conclusions. Appellee goes 
on to state that this information was included in the Hearing Examiner's 
findings adopted by the Commission but does not argue that the Commis- 
sion actually considered this factor, as indeed it cannot. Intervenor 
makes no attempt to defend the failure of the Commission to'consider 
this substantial factor. | 


2. In reaching its conclusions, the Commission's decision did not 
weigh and consider that the move would downgrade from Grade 
A to Grade B the service not only to the City of Muskegon, with 
a population of 48,429 but to the entire Muskegon urbanized area 
with a population of 85,245, leaving the Muskegon urbanized 
area as the only one in the State of Michigan to be without a 
Grade A service. (main brief, p. 27). 


Appellee utterly fails to challenge this contention or defend this 
serious omission from the factors considered by the Commission in its 


decision, Intervenor (p. 15) would appear to imply that the adopted find- 
ings concerning the downgrading of service to the urbanized area from 
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Grade A to Grade B were taken into account in the Commission's con- 
clusions. This implication is contradicted by the express language used 
by the Commission, first referring expressly to the "City of Muskegon" 
(R. 422) and then to Muskegon (R. 423) but never tothe urbanized area of 
Muskegon. Intervenor makes no attempt to dispute Appellant's contention 
that the Commission erred in failing to take into account that the Muskegon 
urbanized area would be the only one in Michigan to be without a Grade A 
service (main brief, p. 27). 


3. Inreaching its conclusions, the Commission's decision did not 
weighand consider that the move would deprive over 149,000 
persons of their only city grade service, including 63 per cent 
of the population of the City of Muskegon and 73.8 per cent of 
‘the population of the Muskegon urbanized area, whereas the 
move would bring city grade service to only 6,537 persons 
presently without city grade service (main brief, pp. 25-26). 

Both Appellee and Intervenor conveniently overlook the overall 
picture on city grade service, namely, that the move would deprive 
persons of city grade service who need it and give it to those who have 
a relatively smaller need; they concentrate solely on the loss of city 
grade service to Muskegon, and on this point they take diametrically 
opposed positions. Appellee recognizes (p. 21, fn. 13) that while the 
Commission adopted findings reflecting that 63 per cent of the popula- 
tion of Muskegon receives a city grade service which would be down- 
graded all the way to Grade B service (p. 16, fn. 8), it did not refer in 
its conclusions to this downgrading all the way from a city grade service 
and accordingly did not take it into account. Intervenor, on the other 
hand (Brief, pp. 14-15), argues that the Commission did take it into 
account because it adopted the findings and in the conclusions the Com- 


mission refers to the downgrading of service to Muskegon. Intervenor 


conveniently overlooks the fact that in Paragraph 2 of its conclusions 
(R. 422) the Commission summarized the findings of the Examiner and 
in this summary excluded all reference to everything in connection with 
Muskegon and its urbanized area except the downgrading to the City of 
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Muskegon alone and the downgrading from Grade A alone, demonstrating 


that the Commission did not take into account the Sonmizedine from city 


grade service. 


But while Appellee admits the Commission's decision did not take 
into account the loss of city grade service to Muskegon, it attempts to 
defend this significant omission by asserting that such a service is re- 
quired by the Commission to be provided only to the principal city to be 
served (p. 21,.fn. 13), in this case Grand Rapids. Appellee completely 
fails to explain why the gain or loss of a superior service to a non- 
principal city is not significant even though it is not required by the 
rules. If the significance of the gain or loss of a superior grade of 
service depended upon whether it was required under the Commission's 
rules, gains or losses of Grade A service could not be taken into account, 
because even Grade A service is not required under the Commission's 
rules for any particular area. The rules are not the beginning and end 
of significance. If only the Commission's technical rules were involved 
(as Intervenor initially contended), there would be no necessity for 
determining whether the move would result ina fair, equitable and 
efficient distribution of service. It is the statute requiring a fair, effi- 
cient and equitable distribution of service which makes the loss ofa 
superior city grade service significant, not the rules. And the issues in 
the proceedings (main brief, p. 2) specifically relating to the gains and 
losses of city grade or principal city service, as it is called, were based 
upon the statute, not the rules. Accordingly, the Commission was in 
error in not taking into account the loss of city grade service generally 
and the loss of such service to Muskegon and the urbanized area to 
Muskegon, specifically. | 


But while it is clear from a reading of the Commission's decision 
that it did not take into account the loss of city grade service, the plain 
language of the Commission's decision indisputably shows that it did take 
into account gains in service of "all grades" (R. 423, UnderHning supplied). 
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Here again, Intervenor and Appellee take positions that are diametrically 
opposed. Intervenor (pp. 5, 15) says that the Commission found that each 
of three proposed contours would include more people than the present 
contours and that the Commission did take city grade service outside of 
Grand Rapids into account. Appellee, after dodging the point in its 
Counterstatement of the Facts by referring to a conclusion of the Hear- 
ing Examiner that the greater population who would gain service (p. 8) 
than those who would lose, demonstrated the consistency of the proposal 
with the maximum service objectives of the Act and the Sixth Report, 
finally gets around to acknowledging, in the very last sentence of its 
Footnote 13 at Page 21, that the Commission had found favorably to the 
Intervenor on the basis of gains in populations of “all grades". It then 
flatly asserts, without argument or explanation, that the reference to 

"all grades" was obviously not intended to include city grade. 


On the contrary, the term "all grades" plainly refers to the three 
grades, Grade A, Grade B and City Grade. If the Commission had meant 
simply Grade A and Grade B, it would have said "both". But if there 
should be a shadow of doubt that the Commission meant the three grades 
when it referred to "all grades", all one has to do is look at the Hearing 
Examiner's conclusions from which the Commission conceded it took 
this particular conclusion. In Par. 26 (R. 350), the Hearing Examiner 
said: 


""* * * the proposed move will enable WOOD-TV to 
encompass within each of the three service grade contours 
a population total greater by over 100,000 persons than 
the populations now so served". 


This reference to the three service. grades is repeated by the 
Hearing Examiner in the very next paragraph, par. 27, where he makes 
the conclusion which the Commission expressly adopted and refers to 
the "much greater populations to gain services of all grades." (R. 351). 


It is clear that the Commission was not only in error in disregard- 
ing losses of city grade service but it was arbitrary in taking into account 
the gains in city grade service. 
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In reaching its conclusions, the Commission's decision did 
not take into account whether there was any need for the 
Grade B service which would be provided to the 103,000 


people. 

Appellant argued in its main brief (Points C and D (pp. 22-23), 
that the Commission's conclusion that an additional service to 103,000 
people was clearly in the public interest, was not a rational result from 
the findings even under general standards (and was also in contravention 
of specific statutory standards). It also argued that the Commission's 
basic error was a failure to consider the need for the service to be lost 
or gained and the fair, equitable and efficient distribution of service upon 
the basis of those needs. Appellee nowhere specifically responds to this 
point. It merely reiterates in its Brief (p. 20) what was said in the Deci- 
sion, namely, that service to more people, even though they have multiple 
services available, is in the public interest (R. 423). It is impossible to 
tell from this bare conclusion why sheer numbers of people to gain a 
third, fourth or fifth television service is in the public interest.® 


Is it because the Commission believes that the viewing public 
would benefit from programs from a third service which might possibly 
provide the programs of a third network or from a fourth or fifth service 
which might provide a network service not presently provided? If so, 
is it more important that these people receive a third network service 
than that 884 persons continue to receive the single television service 
they have been relying on? If so, is it more important that they receive 
this third network service than that 46,000 persons be able to continue 
to receive the first choice of service available to them from WOOD-TV 
operating at its original transmitter site? The Commission's Decision 


does not answer any of these questions. It rests solely on the sheer 


3 of the approximately 200,000 people to secure a new Grade B service, over 
25,000 people would gain a third service, over 50,000 people would gain a fourth 
service and over 120,000 people would gain a fifth service. No one would gain a 
first service as compared to the 884 people who would lose their only service, 
and only about 4,000 people would gain a second service as compared to 46,000 
who would lose their second service and become a "captive" audience. (R. 344, 
346). 
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assertion and bare conclusion that the service to 103,000 people is a 
penefit or is clearly in the public interest. This bare conclusion is 
not only in violation of the specific statutory directions and mandates 
of Sections 1 and 307 (b) but it violates more general standards govern- 
ing the reaching of proper conclusions. As this Court stated in Telanser- 
phone, Inc. v. F.C.C., 97 U.S. App. D.C. 398, at 401, 231 F.2d 732 at 735: 
"The expression of a bare conclusion * * * does not 

reveal 'the basis' for the conclusion required by 47 U.S.C. 

§409 (b) (1952), 66 Stat. 721 (1952). The statutory duty of 

this court to review the action of the Commission cannot 


be perfor med without a fuller statement of its reasons for 
its conclusion." (Fns. deleted). 


Intervenor likewise fails to respond to Appellant's question as to 


the basis or reason for the categorical assertion or bare conclusion 


that an additional service to a net figure of 103,000 people is in the 
public interest. All it says is that the Commission weighed the factors 
(pp. 11, 12, 16) pointing toward the public interest to see whether they 
outweighed the service curtailment and in doing so, complied with the 
procedure laid down in the Hall case.* First of all, the Commission did 
not even comply with the procedure laid down in the first Hall case, where 
the Court concluded that the elimination of service was not in the public 
interest but that the Commission could consider whether this was offset 
by concomitant factors. In its decision on the WOOD-TV move, the 
Commission's procedure was to start off with a bare conclusion that the 
additional service to a net total of 103,000 persons was in the public 
interest and then, having reached this conclusion, the Commission pro- 
ceeded to refer to some adverse factors. 


Moreover, the Court in the first Hall case did not hold that the 
Commission could simply make assertions concerning countervailing 
considerations; in the second Hall” case the Court made it clear that 


—————— 


4 Hall v. Federal Communications Commission, 99 U.S. App. D.C. 86, 237 F.2d 
567 (1956). 


5 sail vy. Federal Communications Commission, 247 F.2d 626 (1958). 
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there had to be support in the record as well as findings upon which con- 


clusions concerning countervailing factors could be based. Intervenor, 
like Appellee, points to no findings or record support or any rationale 
for the Commission's bare conclusion with respect to the 103,000 people. 


IV 


THE COMMISSION'S FAILURE TO PROVIDE APPELLANT 
A FAIR ORAL ARGUMENT AND A FAIR HEARING 

Appellant in its main brief (pp. 30-33) contends that the action 
by Counsel for Intervenor at the oral argument before the Commission, 
referring to a factual, technical and controversial matter not on the 
evidentiary record, and the action by the Commission in overruling 
Appellant's objection to the argument and consideration of such a mat- 
ter, deprived it of a fair oral argument and fair hearing, and constituted 
prejudicial error per se and also led to further prejudicial error in that 
the Commission reached conclusions concerning this matter obviously 
based on the oral argument and without record support. The matter 
involved was the alleged poor orientation of receiving antennas in the 
Grand Rapids area, impairing reception of WOOD-TV's signal from its 
original site, and the alleged improvement which would result from the 
move. Appellant ignores both in its counterstatement of the case and 
in its argument any reference to the fact that Appellant controverted in 
its pleadings the allegations contained in the application (Appellant's 
statement of the case, pp. 4, 6). Neither Intervenor nor Appellee have 
responded to the argument that (1) Intervenor did not seek a special 
issue to bring out any factual basis for its allegations, which it evidently 
now regards as favorable to its position; and (2) made no attempt to bring 
out facts on the record in support of its allegations, under the broad 
issues on service. But even more important is their failure to explain 
why Appellant should seek an issue under which it would have the burden 
of proof, to negate something which Intervenor might regard as favorable 
to it. The whole statutory scheme of the protest procedure was based on 
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the premise that the protestant would seek to bring out matters showing 
that the grant was contrary to the public interest and it would have the 
burden of proof in its allegations. If Intervenor or the Commission 
wished to put in other issues which might afford Intervenor some op- 
portunity for mitigation or justification, the statute permitted them to 

do so. Under a contrary procedure, Appellant would have to negate and 
have the burden of proof in doing so, every conceivable proposition which 
might be favorable to the applicant. 


Appellee makes a further argument that the Examiner and the 
parties treated the application as being in the hearing although not 
introduced as an exhibit (p. 24). There is no support for this on the 
record, aS an inspection of the transcript referred to by Appellee fully 
discloses. Knowing full well the consistent practice before the Commis- 
sion to regard no part of an application as being in evidence unless it is 
introduced as such, or official notice of noncontroversial matters taken 
upon specific request, Appellant introduced in evidence Exhibit 9, which 
was an excerpt from the WOOD-TV application making the misleading 
and grossly negligent statements about service still being available to the 
area to be vacated by WOOD-TV. Since someone might argue that Appel- 
lant had not proved that these representations were the only ones on this 
particular subject in the application, the Appellant requested, and the 
Hearing Examiner took, official notice of the WOOD application for the 
sole purpose of noting whatever other facts or statements might be in 
the application with respect to this specific subject (T. 225-8). The above 
recital of what occurred completely refutes the statement in Appellee's 


brief. 


The other transcript references (T. 374-6 and 380-1) show that 
Appellant referred to certain technical aspects of the WOOD application 


in hearing in order to bring out, through qualifying questions concerning a 
WOOD exhibit tendered in evidence, that the exhibit was not based on 
WOOD's engineering proposal contained in the application but on some 
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other application which, it turned out, was never filed. On this basis, 

the Hearing Examiner sustained an objection to the tendered exhibit 

(T. 392). Appellee fails to understand that referring to a portion of an 
application for the purpose of qualifying questions or cross examination 
is a far cry from treating the application as being in the hearing, This 
in no way excuses the references in an oral argument before Commis- 
sioners who did not participate in the hearing and when the record has 
already been made, to matters which are factual, technical, and in dispute 
and not in the hearing record. Nor does it excuse the express ruling by 
the Commission, overruling the objection both to the argument and to the 
consideration of this disputed factual matter by the Commission. 


Aside from the wholly inaccurate statement by Intervenor (p. 18) 


that the antenna orientation allegations remain uncontroverted, Intervenor's 
only additional point (p. 17) is that the Commission could take official 
notice of WOOD's reasons for the move. Taking official notice of this 
would be like taking official notice of service losses and gains, on which 
there were days of hearing, because the matters concerned in the allega- 
tions concerning antenna orientation were detailed, technical and contro- 
versial. Furthermore, if the ruling by the Commission constituted official 
notice, and this has neither been argued nor asserted, the express objec- 
tion by Appellant made it error for the Commission to proceed further 
without reopening the record to provide an evidentiary basis for this 
entire question. ! 


Appellee also argues (p. 24) that the Commission did not make find- 
ings or "material conclusions" on this matter of alleged improved re- 
ception (emphasis supplied). Appellant agrees that the Commission 
did not make findings; that is precisely its complaint, namely, that 
the Commission rested a conclusion picked out of the oral argument, 
without either a proper evidentiary basis or supporting findings. To 
the extent that Appellee means by material conclusion a persuasive con- 
clusion, Appellant agrees. But the Commission must have regarded the 
matter as an important justification for its decision. Certainly the 
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decision evidences that more consideration was given this matter than 
was given to the elimination of all television service to 884 first-class 
residents of the State of Michigan. 


Intervenor, in quoting from a 1955 Report and Order on a rule- 
making proceeding relating to the location of transmitter sites within 
5 miles of the principal city, seeks to imply (p. 18), that as a regular 
rule or principle the Commission permits the applicant or licensee a 
wide flexibility in choosing a site and that it does not require a factual 
basis to support any justification the applicant or licensee may attempt 
to make. Intervenor conveniently omitted to refer to the following para- 
graph, which makes it clear that there must be a factual basis established 
to justify a move. The language referred to is as follows: 

"We believe that the present rules, which contemplate con- 
sideration on a case-by-case basis, afford adequate safe- 

guards in insuring that the channels will be employed to 

serve the cities and areas contemplated by the Table of 

Assignments. The problem of site selection does not lend 

itself to treatment by hard and fast rule and can best be 

handied on a case-to-case basis on the particular facts in 

each case. We are convinced that our present procedure 

of considering proposed sites as they arise in each case 

is the most effective means of dealing with site problems 

and have concluded that this procedure should be continued." 

(13 RR 1536). 

The second procedural error (main brief, p. 34) was the action of 
Counsel for the Commission's Broadcast Bureau in arguing, over objec- 
tion, and the action of the Commission in giving consideration to the 
argument, that the loss of city-grade service has no significance where 
it occurs outside the principal city of Grand Rapids itself; having failed 
to file exceptions to the initial decision which contained findings and con- 


clusions on this point, the Commission's rules unequivocally precluded 


such argument, Appellee states in response (p. 25) that Commission 


Counsel was only arguing the materiality of the issue on city-grade serv- 
ice, which had been put in hearing at Appellant's request. This is both 
inaccurate and immaterial. Commission Counsel referred specifically to 
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the matter of the loss of city-grade service (T. 667, ° "loss of city-grade 


service"; T. 668, °"lose a city-grade service"); he was responding 
specifically to the summary (not argument) by Appellant (T. 633-4) of 
the undisputed facts in the case found by the hearing examiner involving 
among other things the loss of city-grade service to those who needed 
it, including Muskegon and the urbanized area of Muskegon. Appellant's 
argument was not that city-grade service should be taken into account 
or not taken into account — it had already been taken into account by 


the hearing examiner and no exceptions had been filed by anyone raising 


questions on the overall question as to whether it should be taken into 
account or not. Bureau Counsel's argument was a belated attempt to 


remove from the proceeding the findings made by the hearing examiner 
on the loss of city-grade service. Now if the Commission wanted to 
eliminate city-grade considerations from its decision on its own initia- 
tive, after making a careful evaluation of the record and preparing its 
findings and conclusions to achieve this result, that would be ‘one thing. 
But it did not do this. The findings it adopted were the Examiner's 
findings and they are replete with references to the gains and losses 

of city-grade service; and its conclusion about "much greater populations 
to gain services of all grades" (R. 423) takes full account of the sheer 
number of people to gain city-grade service. It is obvious on the face 

of the decision that all the Commission did was to pick up the suggestion 
of Counsel for the Broadcast Bureau that the loss of city-grade service 
was not significant and eliminate any reference in its conclusions to the 
loss of city-grade service to 63% of the population of Muskegon and to 
73.8% of the population of the Muskegon urbanized area; it did not 
eliminate the Examiner's conclusion about gains in city-grade service 


but agreed with it. There could be no more convincing proof of the 


power of oral argument and the influence on the Commission of Bureau 
Counsel's argument in violation of the Commission's rules. — 


6 In its main brief, appellant's references to various pages of the transcript 
of the oral argument, such as T. 668, were inadvertently printed as R. 668. 
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In view of the substantial and cumulative prejudicial errors which 


occurred at the oral argument and which are traceable in the decision 
itself, both with respect to’(1) city-grade service and (2) antenna orienta- 
tion and its effect on the broad reception of service, the reference to the 
“harmless error" rule is entirely inapposite, as are the cases cited by 
the Intervenor (p. 17) and Appellee (p. 24) on harmless error. 


V 
WOOD'S UNTRUTHFUL REPRESENTATIONS 


In its application, WOOD made two separate representations con- 
cerning service, which were introduced in evidence by Appellant- Protestant 
as Exhibit 9. One representation was that the relocation by WOOD-TV 
would not deny television service to any area. The second representation 
was that both television stations WWTV and WPEN provide satisfactory 
signals to the area between Traverse City to the north and Grand Rapids 
to the south, thus assuring the Commission that the area to be vacated by 
WOOD-TV would have two satisfactory signals. The Examiner found that 
both statements were untrue (R. 352); no exceptions were filed by Inter- 
venor or the Commission's Broadcast Bureau, and the Commission itself 
in its decision concluded that the statements were not accurate (R. 424). 
Appellee now seeks to argue (p. 27) in this Court what the Commission 
did not say in its decision, namely, that the word "service" is ambiguous. 
It is too late for Appellee to revise the Commission's decision in its brief. 


Appeliee also makes the argument (p. 28), as if it had some persua- 
sive value, that at the oral argument, Counsel for WOOD contended that 
the word "service" had been used in the sense of a satisfactory signal. 

All this argument establishes is that there was a burden on WOOD to 
present witnesses, whoever they might be, to provide an explanation of, 

or mitigation or justification for, the untrue statements; the argument by 
WOOD's Counsel at the oral argument before the Commission was no sub- 


stitute for testimony on the record. 
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Intervenor makes the additional argument (pp. 20-1) that there 
was a difference of view between the Appellant's consulting engineer 
and WOOD's engineer, as to the size of the "white" area and therefore 
some margin for human error should be permitted. But the important 
point is that even WOOD never disputed that there would be a "white" 
area, whatever its size may be. If it wanted to claim human error, all 
it had to do was produce a witness to say so. | 


In connection with the so-called satisfactory signals from the 
Cadillac and Traverse City stations (WWTV and WPBN), Intervenor 
talks about WOOD's representations as being slightly inaccurate. This 
is preposterous. The area to the north of Grand Rapids which would be 
abandoned by WOOD-TV is 2833 square miles (R. 346). The Grade B 
signal contour of the Traverse City station, WPBN, does not even come 
close to including any part of this vast area of 2833 square miles. It 
fails by more than five miles to do so, The Examiner so found (R. 348), 
no exception was taken by Intervenor, and the Commission adopted (R. 422) 
the finding that: | 

* * * the Grade B signal contour of the Traverse City | 

station, WPBN on Channel 7, fails by more than five 

miles to reach the present WOOD-TV Grade Barea, ~ 

and hence offers no recognized probability that viewers 

in the WOOD-TV service area to be abandoned do or will 

receive another satisfactory signal from that station." - 

(R. 348). 

Accordingly, Intervenor is in serious error when it contends (p. 20) 
that WOOD's statement was "slightly inaccurate". Appellee is likewise 
in serious error when it argues that (p. 29) the effect of the Commission's 
holding was that the Protestant had the responsibility of making some show- 
ing, by cross-examination or otherwise, that more was involved than am- 


biguity or ordinary error. Neither ambiguity nor ordinary error was in- 
volved. 


Appellee also makes the argument that it would seem that intent is 
a proper consideration where denial of an Application is urged upon the 
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basis of one statement in the Application which is not a response to a 
specific Commission request (p. 29). Intervenor itself provides one of 
the answers to Appellee’s argument by calling attention to the 1955 Report 
and Order; this Report and Order (13 RR 1529 at 1536) stated in effect 
that while the Commission was refusing to adopt a specific rule limiting 
transmitter sites to five miles from the principal city unless good cause 
is shown for going beyond this limit, it would consider each request ona 
case-by-case basis on the particular facts of each case. Since one of the 
factors referred to or urged by some of the parties in this rule-making 
proceeding was the importance of being able to provide service to out- 
lying rural areas and other communities with little or no local television 
service of their own, it was no wonder that WOOD-TV came forward 
with assurances to the Commission that its move would not take away 
service from outlying areas. 


Moreover, in the Hall case, which Intervenor cites several times, 


this Court had made it plain as early as 1956 that elimination of service 


was not in the public interest. The reassurances about service contained 
in the WOOD-TV application were therefore hardly gratuitous. Indeed, 

the representations concerning service were the most material representa- 
tions possible; the entire proceeding before the Commission has revolved 
around the elimination of service to some areas and the downgrading of 
service to others. Under such circumstances, once Appellant had proved 
that Intervenor's statements were untrue, and one of them was untrue 

to the extent of 2833 square miles, it had discharged its burden and it 

was up to Intervenor to take it from there. If such a gross mis-statement 
is not at least gross negligence, it is hard to imagine what gross negligence 
could be. Appellant believes it is a good deal more — that it is mis- 
leading.as well. 
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CONCLUSION AND PRAYER FOR RELIEF 


Since Appellant did not get a fair hearing. and since the Commis- 
sion's decision is palpably invalid and erroneous, its action in granting 
a Construction Permit and any modifications thereof or implementations 


thereto should be set aside. 


Respectfully submitted, 


LEO RESNICK 


1411 Pennsylvania Avenue, N.W. 
Washington 4, D. C. 


Attorney for Appellant 


June 2, 1961 


